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1. TENNESSEE V. FCC – KEY TAKEAWAYS 
 

On August 10, the Sixth Circuit Court of 
Appeals issued an opinion in a case reviewing FCC 
preemption of laws in North Carolina and 
Tennessee that, for an array of 
reasons, limited the ability of 
existing municipal broadband 
providers to expand their 
networks into surrounding 
areas. The majority ruled that 
the Commission’s 
“preemption order must…be 
reversed” because Congress 
did not explicitly empower 
the agency to engage in this 
kind of activity. 

 
As discussed at length in a 

previous Briefing, the FCC 
attempted to justify its actions 
using section 706 of the 1996 
Telecommunications Act.  As 
a result of earlier Commission 
action, the FCC sought to 
unlock for itself seemingly 
sweeping authority pursuant 
to section 706 to engage in 
regulatory actions that the 
agency asserted would help to 
facilitate the deployment of 
broadband. In the FCC’s view, 
its preemption of the state 
oversight laws at issue was in 
furtherance of the mandate 
included in section 706 because it was acting to 
“remove barriers” to broadband deployment. 

North Carolina and Tennessee sued the 
Commission, arguing that it had overreached 
because Congress never explicitly authorized such 
dramatic intrusion into the internal affairs of the 
states by a federal agency.  

 
The court agreed.  In its 

ruling for the states, the 
majority applied the “clear 
statement rule,” a standard 
grounded in constitutionally 
enshrined notions of 
federalism that was applied 
by the Supreme Court in a 
similar context over a decade 
ago in Nixon v. Missouri 
Municipal League. This rule 
states that Congress must be 
“very clear” (opinion at p. 17) 
when it empowers an agency 
like the FCC with the ability to 
engage in preemptive actions 
that have the effect of 
“interposing federal authority 
between a State and its 
municipal subdivisions” 
(quoting Nixon). As the 
opinion notes, “the political 
subdivisions of a state [i.e., its 
municipalities] are nothing 
more than that state’s 
“convenient agencies,” and 
the state generally retains the 
power to make discretionary 
decisions for its subdivisions, 

just as a board of directors generally retains the 
power to make discretionary decisions for a 
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company” (op. at p. 18). Because section 706 “does 
not contain a clear statement authorizing 
preemption [of state] statutes that govern the 
decisions of their municipal subdivisions,” the 
court ruled against the Commission (op. at p. 21). 

  
The outcome of this case is notable for several 

reasons. First, it identifies at least one area where 
the FCC cannot use section 706 to further its 
broadband agenda. This represents the first real 
limit on section 706 authority. But the ruling is 
very narrow – it only applies in the specific context 
of municipal broadband laws. The majority stated 
that the “holding is a limited one” and does not 
address whether section 706 “provides the FCC 
any preemptive power at all” (op. at p. 22). This 
leaves open the possibility that the Commission 
could rely on section 706 in other preemption 
actions, i.e., those not involving municipal 
broadband.  

 
Second, the opinion highlights the many risks 

associated with continuing to marginalize the 
states in ongoing efforts to bolster broadband 
connectivity across the country. As noted in a 
previous Update, the FCC and other federal 
entities have engaged in an unprecedented level of 
direct coordination with localities in furtherance 
of a decidedly pro-municipal broadband agenda. 
In the aftermath of the Sixth Circuit case, the FCC 
and other federal entities should be on notice 
regarding the importance of respecting the 
sanctity of state-local relations and should 
recalibrate their pro-GONs advocacy accordingly. 
Otherwise, further attempts to circumvent state 
prerogatives will only yield additional litigation.  

 
Third, the court reiterates that the merits of 

municipal broadband, whether positive or 
negative, do not matter in its analysis (op. at p. 
22). This echoes the Supreme Court’s approach in 
Nixon, wherein the court noted that the case there 
did not “turn on the merits” of municipal 
broadband.  

 
In response, FCC Chairman Tom Wheeler 

viewed the decision as a defeat for broadband 
competition, but he remained defiant in his 
support of municipal broadband. Ardent pro-
GONs advocates also remained optimistic about 
the future of these systems because the case 

helped draw attention to the issue of community 
involvement in building broadband networks. The 
National Conference of State Legislatures, on the 
other hand, hailed the court’s ruling as a “great 
victory” for states’ rights. Other groups 
representing state-level policymakers responded 
in kind.  

 
These disparate reactions highlight the 

unproductive fault lines that have emerged in the 
ongoing dialogue about broadband in the United 
States. Long seen as a last resort option for 
bringing Internet access to unserved areas, GONs, 
thanks to the coordinated efforts of advocates and 
supportive federal officials, have been reframed as 
essential vehicles for addressing what some assert 
as lackluster levels of competition and speed in 
areas already served by multiple ISPs. 
Notwithstanding substantial data (i) regarding 
high levels of competition, (ii) about significant 
gains in service quality, speed and capacity, and 
(iii) detailing the very poor (and expensive) track 
record of GONs, a seemingly ever-changing 
narrative about the perceived viability of 
municipal broadband has succeeded in gaining 
some legitimacy – a fact evidenced by the FCC’s 
efforts and related federal initiatives.   

 
Among other concerns, one negative outcome 

of these efforts is the attempted marginalization 
and increasing alienation of a key group of 
partners in bolstering broadband in this country: 
the states. Increasingly, state actors, legislators, 
regulators, and governors who do not acquiesce to 
the agenda of pro-GON advocates are seen as 
offering nothing more than “interference” with 
localities’ proclaimed “right of self-
determination.” This is an unfortunate outcome 
that dismisses the many key roles that state 
entities are well positioned to play in bolstering 
broadband connectivity in meaningful, rational 
ways. 
 
2. RECENT GON DEVELOPMENTS: STARTS, 

STOPS & FAILURES 
 

The following (i) discusses recent GON-
related happenings in cities and states across the 
country and (ii) provides updated information 
regarding several of the GON projects mentioned 
in our previous Update from April 2016.  

http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Briefing-GONs-Quarterly-Update-Q1-2016-April-2016.pdf
http://transition.fcc.gov/Daily_Releases/Daily_Business/2016/db0810/DOC-340738A1.pdf
http://www.bna.com/sixth-circuit-kills-n73014446456/
http://www.ncsl.org/press-room/ncsl-applauds-appeals-court-decision-on-fcc.aspx
http://www.naruc.org/about-naruc/press-releases/pr-0810161/
http://www.naruc.org/about-naruc/press-releases/pr-0810161/
http://nextcenturycities.org/wp/wp-content/uploads/2015/02/Letter-to-Mayor-Berke-and-Rose-from-NCC-Mayors_August_2016-5.pdf
http://nextcenturycities.org/wp/wp-content/uploads/2015/02/Letter-to-Mayor-Berke-and-Rose-from-NCC-Mayors_August_2016-5.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Briefing-GONs-Quarterly-Update-Q1-2016-April-2016.pdf


 

ACLP GONs Update  December 2016 Page 3 of 12 

Bristol, Virginia 
 
The failed GON in Bristol, VA is still in the 

process of being sold off to a private entity. The 
process has proven to be much more arduous than 
anticipated by local officials. As noted in our 
previous Update (p. 3), the system is being sold off 
because it had become a financial drain on the 
city. The process of actually selling it, though, has 
been prolonged because of the many different 
entities that need to approve the sale. The approval 
process was initially expected to last between 120 
and 150 days as a result of the network’s complex 
and varied funding sources. However, this deadline 
has been extended twice, now to December 31, 
2016, to allow time for stakeholders to address 
unforeseen complications related to debt and 
priority. Recently, the utility-owner of the system 
approved a loan from the broadband division to 
cover a $1.8 million shortfall in cable revenue. Such 
shortfalls and other financial issues have plagued 
this troubled system for many years. (A much more 
detailed analysis of this GON, which includes an 
overview of a recent audit that uncovered 
additional debt associated with this system, is 
available here.) 
 
 CT Gig 
 
 Despite numerous questions and financial 
concerns (p. 4-6), the efforts by some in 
Connecticut to promote GONs as a means of 
bolstering broadband connectivity continue 
apace.  In June, the state’s Consumer Counsel, 
who has been leading the CT Gig initiative over the 
last few years, filed a petition with state regulators 
in furtherance of these efforts. In particular, the 
petition called on the state’s regulatory 
commission to open a proceeding to “develop 
rules to promote the fair and efficient use of the 
space or “gain” reserved on utility poles and 
underground conduits…and to investigate 
contractual, procedural, and economic barriers to 
the use by municipalities of the Municipal Gain.”  
 
 The “Gain” in question was created by statute.   
Connecticut state law requires that: 
 

“Each town, city, borough, fire district or the 
Department of Transportation shall have the 
right to occupy and use for municipal and 

state signal wires, without payment therefor, 
one gain upon each public utility pole or in 
each underground communications duct 
system installed by a public service company 
within the limits of any such town, city, 
borough or district. The location or 
relocation of any such gain shall be 
prescribed by the Department of Public 
Utility Control. Any such gain shall be 
reserved for use by the town, city, borough, 
fire district or the Department of 
Transportation.” 
 

The Consumer Counsel rationalizes the 
petition as necessary to “remove…barriers that 
limit” the use of these Gains by municipalities. The 
Counsel argues that greater use of the Gain by 
municipalities can facilitate broadband 
investment and deployment, including by 
encouraging cities to deploy their own networks 
via these conduits.  
 

Sidebar:  Pole Attachments 
 
The CT Gig initiative underscores the 

importance of issues like pole attachments to 
broadband deployment. There are numerous 
opportunities for state and local officials to 
streamline the ways in which they grant 
applications for using poles in the construction of 
broadband networks. However, some have 
attempted to leverage the broad consensus in 
support of the need to improve the ways in which 
poles are built and accessed in their advocacy for 
GONs. The effort is Connecticut is one example of 
this emerging dynamic. Another arises in the 
context of efforts to promote so-called “one-touch 
make ready” policies in municipalities. GON 
advocates view one-touch policies as key to 
facilitating certain kinds of GONs models.  

 
In addition to GONs, some argue that one-

touch-like policies could attract new private ISPs 
to local markets. The example often cited is how 
these policies have helped support Google Fiber, 
which uses poles to deploy its network 
infrastructure (unlike most ISPs, Google does not 
bury its own fiber, opting instead to use telephone 
poles and other above-ground structures owned 
by others to support its lines). The owners of the 
poles, though, highlight that one-touch policies 

http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Briefing-GONs-Quarterly-Update-Q1-2016-April-2016.pdf
http://wjhl.com/2016/03/16/bristol-va-city-council-approves-sale-of-bvus-optinet-to-sunset-digital-communications
http://www.heraldcourier.com/news/new-bvu-board-approves-percent-rate-increase-on-first-reading/article_bb7ff0da-d3aa-5e2e-b765-d93189cce8bf.html
http://www.heraldcourier.com/news/new-bvu-board-approves-percent-rate-increase-on-first-reading/article_bb7ff0da-d3aa-5e2e-b765-d93189cce8bf.html
http://www.wcyb.com/news/virginia/bristol-va/bvu-votes-not-to-raise-cable-rates-for-customers/51360143
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Bristol-Case-Study-Update-December-2016.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Briefing-GONs-Quarterly-Update-Q1-2016-April-2016.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Briefing-GONs-Quarterly-Update-Q1-2016-April-2016.pdf
http://www.ct.gov/broadband/lib/broadband/ctgig_project/petition_re_muni_gain_6_20_16.pdf
http://law.justia.com/codes/connecticut/2011/title16/chap283/Sec16-233.html
http://www.ct.gov/broadband/lib/broadband/ctgig_project/petition_re_muni_gain_6_20_16.pdf
http://nextcenturycities.org/2016/01/06/one-touch-make-ready-policies-the-dig-once-of-pole-attachments/
https://www.brookings.edu/blog/the-avenue/2016/08/09/next-battlefield-in-the-game-of-gigs-cities-and-poles/?mc_cid=96b1f75b25&mc_eid=d4bbc38d0d
http://googlefiberblog.blogspot.com/2016/09/to-nashville-with-love.html?mc_cid=e8260ca24a&mc_eid=d4bbc38d0d


 

ACLP GONs Update  December 2016 Page 4 of 12 

make little practical sense. Concerns abound 
regarding the potential job-related impacts of 
these policies, including possible job losses of 
union workers employed by pole owners (typically 
local telephone and electric companies). Concerns 
also exist regarding the potential negative impacts 
on service resulting from unfettered third-party 
access to poles owned and maintained by others.  
Last but not least, concerns exist regarding the 
possible impacts on competition – i.e., whether 
allowing a company to access and move the 
equipment of a competitor might lead to 
anticompetitive behavior.  

 
Rather than attempt to frame pole owners as 

opposed to possible competition by new entrants, 
which is what has unfortunately happened in 
several cities looking to acquiesce to Google 
Fiber’s demands vis-à-vis building its network, a 
better course forward would be for policymakers 
at the state and local levels to take a holistic 
approach to the issue of pole attachments. This 
issue is long overdue for comprehensive reform.  

 
Grand Junction, Colorado 
 
In Grand Junction, CO (population: 60,000), 

local officials have spent much of the last two years 
evaluating the feasibility and need for a municipal 
broadband system. After approving a ballot 
measure to authorize this exploration in April 
2015, city officials engaged a consultant in 
November of that year to “provide a road map to 
expand local broadband capabilities.” These 
efforts were to include a survey to gauge local 
broadband needs and a set of recommendations 
for possible paths forward. The initial scope of 
inquiry was limited to the downtown area, namely 
whether and to what extent new fiber-optic lines 
might be needed to serve municipal commercial 
customers. However, in December 2015 the city 
issued an RFP seeking “partners in an initiative to 
bring [gigabit] Internet infrastructure initially to 
its downtown core and eventually to the 
remaining areas of the City.”  

 
The consultant’s initial report, including a 

summary of its survey results, was presented to 
the city in March 2016. The report was generally 
pessimistic about the possibility of forging a 
fruitful partnership with a private provider to 

achieve the city’s broadband goals of making 
gigabit connections universally available. Instead, 
the consultants outlined several GON-like paths 
forward for the city. In response, the City Council 
tentatively agreed “to a model of providing 
broadband that includes having the city build a 
dark fiber network to every home and business in 
the city, finance and own the network and contract 
with an operator to provide the electronics and 
resources to operate the network, providing 
internet services to customers.” Per the 
consultant’s estimate, the cost of the system was 
projected to be in the $50 million-$70 million 
range.  

 
Several months later, the Council began to 

rethink this approach. Concerns emerged about 
whether there was real demand for such a system 
in the city. Indeed, one Council member suggested 
that the survey conducted by the consultant was 
“biased.” Nevertheless, the city has opted to move 
forward with a “demand survey of the community 
[in an effort] to learn if Grand Junction should 
take further steps towards establishing a fiber 
optic network.”  
 
 Kentucky Wired Initiative 
 
 Kentucky Wired, the ambitious, costly, and 
complex statewide fiber initiative being explored 
in partnership with private equity firm Macquarie 
Capital, has moved forward in recent months. Cost 
concerns arose earlier in the year; more recently, 
several delays have pushed back the estimated 
completion date of the 3,000 mile middle-mile 
network to 2019. As a result of the delays and 
additional uncertainty about the overall cost of the 
system and related concerns, Fitch recently 
affirmed their rating of the bonds being used for 
this project but revised their outlook from stable 
to negative.  
 
 Although many of the logistical and financing 
details appear to be in order, the outlook for 
revenue generation remains hazy. The network 
will not generate significant revenue at least over 
the first years of operation. The bulk of projected 
revenues over the longer term are expected to 
come from entities and institutions that will be 
charged when accessing the network. In the words 
of the Governor: “We will build it, they will come, 

http://www.tennessean.com/story/money/2016/09/09/t-workers-face-uncertainty-one-touch-make-ready-vote-looms/89958322/
https://en.wikipedia.org/wiki/Grand_Junction,_Colorado
http://www.gjcity.org/Administration-Dept.aspx?pageid=2147537939
https://www.cpr.org/news/newsbeat/grand-junction-voters-ok-municipal-broadband-ballot-measure
https://www.gjsentinel.com/news/articles/council-members8232-hire-firm-to-advise-on-local-b
http://www.gjsentinel.com/news/articles/downtown-board-to-explore-broadband-feasibility
https://www.rockymountainbidsystem.com/xfer/PublicSolicitation_Docs/SDIR~131062/0-Solicitation%20RFP-4137-15-SDH.docx
http://www.gjcity.org/Administration/Public_Information/Linked_Files/PDF/Broadband-CommunitySurveyResults.aspx
http://www.gjcity.org/Administration/Public_Information/Linked_Files/PDF/Broadband-CityCouncilWorkshopPowerPoint-Mar14,2016.aspx
http://www.gjsentinel.com/news/articles/grand-junction-puts-broadband-plan-on-hold
http://www.gjsentinel.com/news/articles/grand-junction-puts-broadband-plan-on-hold
http://www.westernslopenow.com/news/local-news/more-broadband-could-be-coming-to-grand-junction/597570789
http://www.westernslopenow.com/news/local-news/more-broadband-could-be-coming-to-grand-junction/597570789
http://www.state-journal.com/2016/08/02/high-speed-network-project-runs-into-delays/
http://www.businesswire.com/news/home/20161201006104/en/Fitch-Affirms-Kentucky-Wired-Infrastructure-Cos-Senior
http://mycn2.com/politics/kentuckywired-running-behind-schedule-now-projected-to-be-completed-in-2019
http://www.state-journal.com/2016/08/02/high-speed-network-project-runs-into-delays/
http://wkms.org/post/statewide-broadband-project-moves-forward
http://wkms.org/post/statewide-broadband-project-moves-forward
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their use of it will drive the revenue associated 
with what’s needed to pay this debt back.” This 
assumes, though, that the network will be able to 
attract a substantial amount of business. With 
other entities competing for the business sought 
by Kentucky Wired, it remains to be seen whether 
the network will be able to generate revenues 
sufficient to pay down its significant debts and to 
cover the costs associated with maintaining and 
operating this vast network. Indeed, in view of the 
history of GONs failures 
across the nation, this is a 
dubious proposition.   
 
Laketown, Michigan 

 
In May of this year, 

residents in Laketown, 
MI (population: 5,500) 
voted against pursuing a 
municipal broadband 
network for the time 
being. More specifically, 
local officials asked 
“residents to approve a 
bond issuance [of $8.6 
million] and new tax to 
pay for the creation of an 
underground fiber optic 
cable network 
throughout the 
township.” The initial 
push for a GON in 
Laketown stemmed from 
concerns about the lack 
of broadband in small 
pockets of the town and a 
desire to introduce more 
competition into the local 
market. To those ends, a 
vocal minority in the area 
sought to convince 
residents that a FTTH 
system was needed for an 
array of economic 
development reasons. 
Those opposed to 
government intervention 
in the form of a GON 
focused on the risks 
involved in investing in a 

system that many thought was unnecessary 
because the vast majority of the town already had 
ready access to several broadband options.  

 
In the aftermath of the vote, uncertainty 

remains about the best path forward for the town. 
Some local officials called for a revote, arguing 
that failure to move forward with the proposed 
GON will cause the town to “die.” The town 
continues to work with a consultant to determine 

possible next steps, while 
it appears that others 
have urged local officials 
to work more closely with 
incumbent ISPs in an 
effort to figure out more 
cost effective means of 
improving broadband 
access.  

 
Madison, Wisconsin 

 
In August, the results 

of a feasibility study 
regarding a possible 
citywide FTTH GON was 
delivered to policymakers 
in Madison, WI 
(population: 249,000). 
City officials 
commissioned the study 
late last year in an effort to 
study how Madison might 
“be in a league with 
Chattanooga (Tenn.) and 
Kansas City.” Among 
other things, the study 
estimated that it would 
cost between $143 million 
and $212 million to 
deploy a citywide network 
(p. 8). The study also 
offered several models for 
pursuing this network, 
including one where the 
city would deploy a dark 
fiber network and rely on 
private ISPs to “light” it 
and deliver service to end 
users, much like the 

Sidebar: Gaga for the Gig? 
 
GON advocates continue to promote gigabit 
fever across the country as they attempt to 
convince local officials, residents, and small 
businesses that they need such super-fast 
connectivity now. To that end, assertions 
about the relationship between gigabit speeds 
and economic gains abound even though 
there is no evidence that such a relationship 
exists. Arguments that the networks that can 
deliver such speeds – those built with fiber – 
are “future proof” also continue to be made 
despite the fact that no communications 
technology has ever proven to be immune to 
the demands of consumers and the creative 
destruction of ceaseless technological 
innovation. The following provides some 
additional perspective: 

 
 According to recent FCC data, broadband 

connections exceeding 25 Mbps are 
widely available, and many live in areas 
where 50-100 Mbps speeds are available, 
but most consumers choose to subscribe 
to plans that deliver speeds in the 10-25 
Mbps range.  

 Google Fiber has begun to pull back on 
its fiber deployments, a decision owing in 
large part to low take-rates for its 
Internet service, the centerpiece of which 
is a gig. 

 In “gig city” Opelika, AL, there is only 
one gigabit subscriber despite ubiquitous 
availability. Most consumers there prefer 
connections in the 25-50 Mbps range.  

 In Chattanooga, TN, another “gig 
city,” only a very small percentage of 
those who subscribe to the FTTH GON 
there choose the gigabit package.  

 
 

http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=CF
http://www.hollandsentinel.com/article/20160503/NEWS/160509639
http://www.hollandsentinel.com/news/20160430/supporters-tout-laketown-township-fiber-network-projects-savings-detractors-question-risk
http://www.hollandsentinel.com/news/20160430/supporters-tout-laketown-township-fiber-network-projects-savings-detractors-question-risk
http://www.hollandsentinel.com/news/20160430/supporters-tout-laketown-township-fiber-network-projects-savings-detractors-question-risk
https://www.facebook.com/laketownfiberopticconnect/
https://www.facebook.com/laketownfiberoptic/
http://www.hollandsentinel.com/news/20160621/laketown-township-manager-recommends-revote-on-fiber-optic-internet-network
https://www.facebook.com/laketownfiberoptic/
http://bloximages.chicago2.vip.townnews.com/host.madison.com/content/tncms/assets/v3/editorial/6/f6/6f687e3f-09af-55f0-bc46-b38508e6a8a4/57a963a7371d3.pdf.pdf
http://www.census.gov/quickfacts/table/PST045215/5548000
http://archive.jsonline.com/business/madison-eyes-public-broadband-system-to-compete-with-private-sector-b99641874z1-363681891.html'
http://www.vox.com/new-money/2016/10/17/13230500/gigabit-networks-chattanooga-google
http://www.vox.com/new-money/2016/10/17/13230500/gigabit-networks-chattanooga-google
http://transition.fcc.gov/Daily_Releases/Daily_Business/2016/db1130/DOC-342358A1.pdf
https://apps.fcc.gov/edocs_public/attachmatch/FCC-16-6A1.pdf
https://www.fcc.gov/reports-research/reports/measuring-broadband-america/measuring-fixed-broadband-report-2016
http://www.wsj.com/articles/googles-high-speed-web-plans-hit-snags-1471193165
https://www.bloomberg.com/news/articles/2016-10-25/alphabet-access-unit-to-cut-about-9-of-google-fiber-staff?mc_cid=1caa6ba2c6&mc_eid=d4bbc38d0d
http://spectator.org/alabamas-gig-city-has-one-gigabit-broadband-subscriber/
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Chattanooga-Case-Study-updated-October-2015.pdf
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approach being used in Huntsville, AL. 
 
Given the high-profile nature of this initiative 

– Madison, the state capital, second-largest city in 
the state and home to a major research university 
with over 43,000 enrolled students, is among the 
largest cities in the U.S. to take serious steps 
towards a citywide FTTH GON – the feasibility 
study merits analysis.   

The following sets forth a number of key 
takeaways regarding the study: 

 
Rationales for Pursuing a GON. The study 

offers a handful of rationales for building a 
municipal network: enhancing digital equity; 
assuring ubiquitous availability; bolstering 
competition among ISPs; increasing consumer 
choice; and providing the city with control over 
the broadband infrastructure (p. 4). The authors 
of the study – consultants hired by the city – based 
these rationales on conversations with local 
stakeholders and attempted to ground them in 
data gathered during a survey of local attitudes 
towards broadband.  

 
The equity and ubiquity rationales revolve 

around a desire to close the digital divide in 
Madison by ensuring that every resident has 
access to broadband. Like every city and every 
state in the country, there is a gap between those 
who have adopted broadband in Madison and 
those who have not; very few areas of the city, 
though, remain unserved. The contours of 
Madison’s digital divide reflect those evident 
across the country – in general, broadband 
adoption correlates with age, income, and level of 
educational attainment (p. 52). Overall, though, 
only 11% of the population lacks a home Internet 
connection (p. 48), which means that the city’s 
population is already well connected. The resident 
survey conducted in conjunction with the study 
also makes clear that Internet connectivity rates 
are generally above-average in historically under-
adopting groups (e.g., senior citizens) (p. 52). The 
study suggests that the proposed GON would help 
to close the digital divide by finally bringing 
broadband to unserved parts of the city while also 
helping to lower costs by increasing competition 
among ISPs. The assumption is that the remaining 
non-adopters will subscribe to the city’s service 

because it is cheap and fast. However, data from 
the National Broadband Map, along with 
information included in the study, indicates that 
Madison is already incredibly well served by 
multiple wireline and wireless broadband 
providers, many of which offer speeds in excess of 
the FCC’s benchmark. In short, availability of a 
broadband connection does not appear to be an 
issue. 

  
To the extent that the cost of a broadband 

subscription and/or access device might be a 
barrier to adoption for some (recent data from 
NTIA suggests otherwise), the city might be better 
served waiting on the results of a pilot program it 
recently launched. The program is aimed at 
making low-cost connections and computing 
devices available to low-income households. 
Coupled with private-sector efforts like low-
income offerings by local incumbent ISPs Charter 
and AT&T, as well as forthcoming federal 
broadband subsidies via Lifeline, there appear to 
be numerous avenues to address equity issues in 
more affordable and less risky ways than building 
a GON in a city where multiple broadband 
connections are already available to most 
residents.  

 
Deployment Model. The study recommends 

that the city pursue an open access FTTH network 
that is initially deployed as dark fiber; private ISPs 
would partner with the city to “light” the fiber and 
provide last-mile services to residents. The hope is 
that these ISPs will help to bolster the local market 
by competing amongst themselves and with 
incumbent ISPs; the city would retain control over 
the core fiber assets (p. 23-31). The study 
rationalizes that this approach is best because it 
“mitigates risk” by leaving the city with ownership 
of the fiber infrastructure, the assumption being 
that Madison could sell off the network if it falters 
or fails (p. 15). The study acknowledges that this 
model is not without risk because of the significant 
up-front costs needed to actually build the 
network, but it attempts to assuage those concerns 
by offering very optimistic assumptions about how 
Madison might recoup these investments. The 
study also attempts to position the open access 
model as superior to traditional facilities-based 
competition over the long term because of the 
theoretical potential for robust competition in the 

http://www.wisc.edu/
http://www.wisc.edu/about/facts/
http://www.pewinternet.org/files/2015/12/Broadband-adoption-full.pdf
http://www.pewinternet.org/files/2015/12/Broadband-adoption-full.pdf
http://www.broadbandmap.gov/summarize/state/wisconsin/county/dane
http://www.broadbandmap.gov/summarize/state/wisconsin/county/dane
https://www.ntia.doc.gov/blog/2016/digitally-unconnected-us-who-s-not-online-and-why
http://www.govtech.com/network/Connecting-Madison-Pilot-Program-Offers-Low-Cost-Internet-Refurbished-Computers.html
https://newsroom.charter.com/press-releases/2016/charter-industry-standard-low-cost-broadband-families-seniors/
https://www.att.com/shop/internet/access/#/
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provision of last-mile services (p. 25-26). 
Critically, though, the study notes that these 
benefits could be – and often are – outweighed by 
the significant costs associated with deploying the 
network (p. 23). In addition, the overall success of 
the proposed model hinges on the ability of 
Madison to attract at least one viable ISP to “light” 
the dark fiber and deliver services to end users. 
Although many advocates, as well as the 
consultant that prepared the Madison study, point 
to perceived successes in places like Huntsville, 
where Google has indicated its willingness to be an 
anchor ISP for a forthcoming open access dark 
fiber network, there have been many instances 
where this model has failed to gain traction 
amongst potential ISPs and customers alike. 
Examples include failed networks in Burlington, 
VT, Provo, UT and the multicity UTOPIA project 
in Utah.  

 
Estimated Costs & Potential Financing. The 

estimated cost put forward in the study to 
overbuild broadband infrastructure in the city is 
likely an optimistic under-estimate. The study 
notes several times that its estimates rely on a 
number of assumptions, a major one being that 
the GON will capture 35% of the local market for 
residential and small business broadband services 
(p. 8). In a market as well served as Madison, 
where multiple private providers already compete, 
this is a sizeable share of the market. The basis for 
this assumption is the resident survey, which 
found that many respondents said they would be 
willing to switch ISPs if they could pay less for 
faster speeds (p. 63-64). This enthusiasm was 
tempered a bit by those reporting less willingness 
to pay for installation fees above $100. Many 
customers also expressed a high level of 
satisfaction with their current broadband service. 
Surveys meant to gauge consumer demand for a 
GON tend to be unreliable because the questions 
are asked in a vacuum. Similar surveys in places 
like UTOPIA, Groton, CT, and Monticello, MN, 
reported favorable theoretical demand for a GON, 
but were quickly disproven when residents failed 
to change from their current provider to the 
municipal provider. As a result, the networks, 
which many assumed would thrive based on initial 
resident feedback, struggled from the start.  

 

As a potential hedge against financial 
insecurity in the short-term, the study also 
proposes charging its private ISP partner a 
“minimum fee of $15 per passing per month” (p. 
14). In layman’s terms, this fee would apply to all 
“residential and business premises” in Madison 
(p. 14) whether or not they choose to subscribe to 
the service. The financial model included in the 
study assumes that this fee would be assessed for 
many years – almost in perpetuity – and that the 
city would increase the fee over time to cover 
“operational and maintenance costs” that will 
inevitably arise (p. 14). Although nominally 
assessed on the ISP, this fee will likely be passed 
through to subscribers in some form or another. 
Moreover, if the network struggles to gain the 
projected 35% market share, subscribers might be 
asked to foot much more than their $15/month 
share. This would undermine the ability of the 
GON to compete on pricing with incumbent ISPs, 
rendering it an unattractive option for Internet 
service.   

 
Ultimately, any financial difficulty will weigh 

heavily on the city because it will be shouldering 
all of the upfront costs associated with building 
the dark fiber network (p. 155). Even though the 
study tries to frame the GON as a long-term 
investment that will eventually yield positive 
returns, the assumption of significant debt in an 
effort to enter a competitive marketplace could 
prove perilous, especially if the Madison network 
struggles to attract an anchor ISP and/or build a 
subscriber base. Cities with struggling networks 
have had their credit ratings downgraded.  

 
Next steps for the proposal include vetting by 

the city government’s Digital Technology Council, 
followed by a review by the full City Council. 

 
Pitcairn, Pennsylvania 
 
The GON in Pitcairn, PA (population: 3,700) 

recently joined the long list of municipal 
broadband networks in the U.S. that have failed. 
The municipal cable network, which was built and 
operated by the local electric utility, had been 
struggling for many years. At its height it had 
about 1,400 subscribers, but by 2013 fewer than 
600 residents still subscribed. The primary reason 
why the system struggled was the emergence of 

http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Provo-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Utopia-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Utopia-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Groton-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Monticello-Case-Study-%E2%80%93-June-2014.pdf
http://host.madison.com/ct/news/local/govt-and-politics/madison-to-review-municipal-broadband-internet-project/article_a2356831-417a-5cd3-bec6-1f95f0fa854f.html
https://en.wikipedia.org/wiki/Pitcairn,_Pennsylvania
http://triblive.com/neighborhoods/yourmonroeville/yourmonroevillemore/4297925-74/cable-pitcairn-service
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robust competition from private ISPs. The GON 
could not match the level of service or number of 
options made available by its private counterparts. 
By 2016, the network had become financially 
unsustainable. Citing “advances in technology and 
costs of maintenance as the culprits for ceasing 
operations,” local officials shut the system down 
on July 31. By “ridding itself of the responsibility 
of providing the service,” local officials noted that 
they will now “be able to focus their time on other 
tasks around the community.” 
 

Tennessee GONs Efforts 
 
Policymakers in Tennessee continue to 

evaluate ideas for bolstering broadband 
connectivity in the state. A renewed focus on 
GONs has emerged, with some arguing that state 
laws should be modified so that “local publicly 
owned electric utilities [can] expand their high-
speed internet services outside of their immediate 
service areas.” (As noted above, the FCC’s attempt 
to preempt this law was overturned in federal 
court.) Those opposed, however, argue that 
allowing for such expansion would only heighten 
the many risks associated with municipal 
broadband, which tend to be borne, in one way or 
another, by taxpayers. Another concern is that 
promoting the expansion of networks owned and 
operated by utilities could result in cross-
subsidies, whereby captive electric rate-payers 
foot the bill for the broadband system. This is a 
valid concern because utilities leverage fiber 
networks for “smart grid” functions as well as 
residential Internet service, making it difficult to 
identify where utility functions end and Internet 
access begins.  

 
In May, a bill to amend the law was voted 

down in committee. Another round of debate and 
votes is expected in January 2017. Ahead of that 
effort, several studies about the viability of GON 
expansion have been announced.  

 
One such study was released in July by the 

state’s Department of Economic & Community 
Development (ECD). This report is supportive of 
GON expansion (the Tennessee Advisory 
Commission on Intergovernmental Relations is 
also studying the issue and is expected to release a 
report at some point before the end of the year).  

The following offers some takeaways 
regarding the ECD report: 

 
Broadband Availability. According to the 

report, which draws on FCC data, 13% of residents 
in the state lack access to broadband connections 
meeting the FCC’s benchmark of 25 Mbps, which 
matches data for the entire United States (p. 4). 
Similarly, less than 4% of households report being 
completely unserved, which is also similar to data 
for the country as a whole (p. 5). Unsurprisingly, 
the vast majority of those without access to 25 
Mbps connections or Internet access at any speed 
reside in rural areas that are likely to be served by 
ISPs as a result of federal USF subsidies (p. 4).  

 
Broadband Adoption. The report notes that 

83% of the state’s population has access to 
broadband connections of at least 100 Mbps (p. 
12). However, most residents choose offerings in 
the 10-25 Mbps range. Many feel that those 
connections are “fast enough” (p. 21).  

 
Estimated Cost to Bring FTTH to Unserved 

and Underserved Areas. In an effort to “define the 
scope of the problem,” the EDC report estimated 
that it would cost upwards of $1.7 billion to bring 
FTTH to the 834,000 people in the state without 
access to broadband connections meeting the 
FCC’s speed benchmark (p. 23). Per the report, 
this works out to about $2,500 to $3,840 to bring 
fiber to each household (p. 22). Given the many 
geographic and economic challenges evident in 
these difficult-to-serve areas – e.g., low 
population density; rugged terrain; pockets of 
extreme economic hardship – the cost estimates 
included in the report are almost certainly overly 
optimistic. To put this into context, the estimated 
per household cost to bring fiber to households in 
Chattanooga – an urban area with about 70,000 
households and a network that cost about $330 
million to deploy – was approximately $4,700.  

 
Policy Recommendations. The top 

recommendation for addressing broadband issues 
in the state is to “create an open regulatory 
environment” (pp. 11-13). The primary aim of this 
recommendation is to provide a basis for allowing 
“any entity,” in particular municipal electric 
companies, to build and expand broadband 
networks without limitation. To justify this 

http://triblive.com/news/neighborhoods/monroeville/10781733-74/borough-cable-internet
http://triblive.com/news/neighborhoods/monroeville/10781733-74/borough-cable-internet
http://triblive.com/news/neighborhoods/monroeville/10781733-74/borough-cable-internet
http://www.knoxnews.com/news/politics/tenn-legislators-vote-down-rural-broadband-expansion-2e18d928-3c92-2029-e053-0100007f84f6-372145871.html
http://www.timesfreepress.com/news/business/aroundregion/story/2016/jan/20/legislature-gears-broadband-battle/345557/
http://www.timesfreepress.com/news/business/aroundregion/story/2016/jan/20/legislature-gears-broadband-battle/345557/
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Chattanooga-Case-Study-updated-October-2015.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Chattanooga-Case-Study-updated-October-2015.pdf
http://www.timesfreepress.com/news/local/story/2016/mar/15/house-committee-kills-compromise-epb-broadband-expansion-underserved-areas-hamilton-bradley-counties/355438/
http://www.timesfreepress.com/news/local/story/2016/mar/15/house-committee-kills-compromise-epb-broadband-expansion-underserved-areas-hamilton-bradley-counties/355438/
http://www.tn.gov/assets/entities/ecd/attachments/broadband-study.pdf
http://www.timesfreepress.com/news/business/aroundregion/story/2016/jan/20/legislature-gears-broadband-battle/345557/
http://www.timesfreepress.com/news/business/aroundregion/story/2016/jan/20/legislature-gears-broadband-battle/345557/
http://www.broadbandmap.gov/summarize/state/tennessee
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Chattanooga-Case-Study-updated-October-2015.pdf
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recommendation, the report asserts that “In 
States where there are no restrictions, 
administrative burdens or regulatory limitations 
for any entity to build telecommunications 
infrastructure and offer services, there is more 
competition and more broadband investment, 
especially in rural parts of the state” (p. 12). This 
is a misleading statement because no such 
correlation exists. To the contrary, based on the 
data cited in the EDC report, many of the “most 
connected” states (i.e., those with high 
percentages of the population with access to 
connections of at least 25 Mbps) and those with 
the highest average download speeds have laws on 
the books impacting municipal broadband. 
Notable examples include Florida, Nevada, and 
Utah.  

 
The report makes clear that, like in every other 

state in the country, well defined challenges 
remain to bolstering broadband connectivity in 
Tennessee. However, its focus on promoting GON 
expansion and supporting significant public 
investment in deploying FTTH in difficult-to-
serve parts of the state overlook a range of 
opportunities for accomplishing widely held goals 
in more cost-effective and less risky ways. 
 
3. DUELING VISIONS OF PUBLIC-PRIVATE 

PARTNERSHIPS (PPPS)  
 
 Many recent proposals for GONs in cities 
across the country have been framed by 
supporters as “public-private partnerships.” This 
represents a significant shift away from 
encouraging cities to own and operate a 
broadband network on their own. Indeed, a 
primary conceit of this new approach is to assuage 
local concerns about undertaking expensive and 
risky muni-led interventions into the broadband 
market. However, even though they are pitched as 
“partnerships” that can greatly reduce the 
financial burden on a city, the PPPs being 
proposed as potential GON models differ in 
important ways from how these partnerships have 
long been structured and understood. In short, the 
brand of PPPs being pitched by GONs advocates 
appear to be nothing more than an attempt to 
provide more palatable, though not less risky, 
vehicles for local government entrance into the 
broadband business.  

 The pro-GONs PPP models that are popping 
up more and more in feasibility studies and 
proposals for municipal systems – including in 
Madison (see above), Connecticut, and Grand 
Junction, among many other places – reflect 
analyses included in two recent reports on the 
subject. These models fit into three broad 
categories: (1) a municipality facilitates the entry 
of a new ISP by offering numerous concessions, 
much like what has happened in Google Fiber 
cities; (2) a city invests in and deploys a dark fiber 
network and contracts with a private ISP to “light” 
the last-mile; and (3) a municipality builds a GON 
but relies on an ISP partner to recoup, in all or in 
part, the cost of building the network by sharing in 
the revenues stemming from the services offered 
over the network. Each model is not without its 
downsides.  
 
 The first alternative PPP model – the initial 
Google Fiber approach – holds the most 
theoretical promise because it does not 
contemplate having a local government build or 
own broadband infrastructure. Instead, this 
model encourages cities to leverage their ability to 
influence private network deployment by 
reforming policies impacting critical network 
inputs like rights-of-way access, permitting, and 
similar administrative processes. Done right, 
streamlining reviews and approvals for various 
elements of network construction can assist all 
ISPs in bolstering their services. However, there 
have been instances where local officials have 
acted in a manner that provided distinct 
advantages to only one ISP, thereby 
disadvantaging other service providers and 
undermining sustainable local competition. This 
happened, for example, in some of the cities where 
Google Fiber first deployed its gig network (for 
additional discussion, see p. 121-124 of the ACLP’s 
2014 GONs study). (The recent pullback by Google 
Fiber in many of its planned markets 
demonstrates that even when certain advantages 
are provided, it is still exceedingly difficult, 
expensive, and risky to enter the broadband 
market and compete with established ISPs.)  
 
 A better approach for cities would be to reform 
regulations impacting broadband deployment in a 
manner that preserves a level playing field for all 
service providers and encourages additional 

http://broadbandnow.com/search
http://broadbandnow.com/Florida
http://broadbandnow.com/Nevada
http://broadbandnow.com/Utah
http://www.ctcnet.us/wp-content/uploads/2016/03/CTC-Report-Broadband-in-Connecticut-20160322.pdf
http://www.gjcity.org/Administration/Public_Information/Linked_Files/PDF/Broadband-CityCouncilWorkshopPowerPoint-Mar14,2016.aspx
http://www.gjcity.org/Administration/Public_Information/Linked_Files/PDF/Broadband-CityCouncilWorkshopPowerPoint-Mar14,2016.aspx
https://www.benton.org/sites/default/files/partnerships.pdf
https://ilsr.org/wp-content/uploads/downloads/2016/08/PPP-Report-2016-1.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Government-Owned-Broadband-Networks-FINAL-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Government-Owned-Broadband-Networks-FINAL-June-2014.pdf
http://www.recode.net/2016/8/25/12644888/google-fiber-broadband-cost-cuts
http://www.recode.net/2016/8/25/12644888/google-fiber-broadband-cost-cuts
http://www.nytimes.com/2016/10/26/technology/google-curbs-expansion-of-fiber-optic-network-cutting-jobs.html?partner=rss&emc=rss&mc_cid=1caa6ba2c6&mc_eid=d4bbc38d0d&_r=0
https://www.bloomberg.com/news/articles/2016-10-25/alphabet-access-unit-to-cut-about-9-of-google-fiber-staff?mc_cid=1caa6ba2c6&mc_eid=d4bbc38d0d
https://www.bloomberg.com/news/articles/2016-10-25/alphabet-access-unit-to-cut-about-9-of-google-fiber-staff?mc_cid=1caa6ba2c6&mc_eid=d4bbc38d0d
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private investment in broadband infrastructure. 
One example of this approach is the Next 
Generation Network initiative in North Carolina. 
Policymakers there worked to streamline network 
deployment processes for all current and future 
participating ISPs. The result was new 
investments and deployments by AT&T and 
Google.  
 

The second PPP model – the dark fiber 
approach – is an increasingly popular 
“partnership” approach that is being explored in 
a number of cities across the country. But as 
noted above in the analysis of the recent proposal 
in Madison, WI, this model does little to ease or 
shift the financial risk off of the municipality. This 
model is often pitched as preferable because the  
city pays for and retains ownership of the core 
dark fiber network – if the project falters, then the 
city has an asset that it can sell in an attempt to 
recoup some of its investment. Also noted above, 
this model has proven difficult to operationalize 
because of the difficulty associated with finding 
anchor ISPs that can successfully light up the 
network and attract an adequate share of 
subscribers. In addition, as the experience in 
Bristol, VA demonstrates (see above), unwinding 
a failed GON is an extremely difficult, time-
consuming, and costly process. 

 
The third model – the “shared risk” or 

“balanced” approach – is similar to the dark fiber 
model, but how financial risk is shared between 
the city and ISPs differs. Under the “shared risk” 
model, the city still builds and owns the network 
infrastructure, but partner ISPs typically agree to 
pay fees based on the number of homes passed by 
the network, as well as a percentage of revenues 
stemming from their subscribers. In short, both 
the city and the ISP have a stake in the success – 
or failure – of the network.  

 
The example typically cited in support of this 

model is the effort in Westminster, MD, where 
the city’s agreement with ISP Ting is structured 
such that it is “financially obligated to the city 
from day one, even if it has no customers. This 
structure gives the city confidence that Ting will 
not be a passive partner, because Ting is highly 
incented to sell services to cover its costs” (p. 18) 
(for additional details of this GON effort, please 

see the case study at the end of the Update). 
Although technically less risky than the dark fiber 
model, this approach is not without its risks. In 
particular, this model does little to improve the 
odds of the GON persevering in competitive local 
markets. There is considerable evidence 
demonstrating that many GONs struggle to attract 
subscribers and otherwise generate revenues 
sufficient to cover costs (operating expenses and 
debt payments being the most prominent). A 
system that struggles to gain market share will still 
strain local finances because the ISP will struggle 
to meet its financial obligations with the city.  

Sidebar: Federal Infrastructure 
Investment Imperatives 

 
A rare point of bipartisan consensus emerged 
during this election season: the need for 
investing significant sums in repairing and 
modernizing the nation’s public 
infrastructure. Proposal details differ, but the 
single point of agreement is that the country’s 
roads, bridges, waterways, electric grid, and 
other critical public infrastructure require an 
immediate infusion of funding – nearly $4 
trillion in new investment is needed by 2020 
according to the ASCE.  
 
There is also emerging consensus about the 
need for harnessing more private sector 
expertise, investment, and leadership when 
addressing these problems. Public funding 
will only go so far, which is why groups like the 
Bipartisan Policy Center have highlighted a 
range of opportunities for forging “strategic 
partnerships” that use limited public funding 
to incentivize private sector involvement in 
infrastructure projects. To date, these kinds of 
PPPs have generated significant benefits – for 
consumers, in the form of more reliable and 
more affordable services, and for government, 
in the form of cost-savings.  
 
Broadband is typically not included in these 
analyses because it is not a public good and is 
not a natural monopoly service. Moreover, 
ISPs throughout the U.S. have a robust record 
of continuously investing in their networks, a 
trend that is simply not evident in the public 
sector (hence the D+ grade assigned to the 
nation’s public infrastructure by the ASCE). 

http://ncngn.net/wp/
http://ncngn.net/wp/
http://ncngn.net/wp/faqs/
http://ncngn.net/wp/faqs/
https://www.benton.org/sites/default/files/partnerships.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-Government-Owned-Broadband-Networks-FINAL-June-2014.pdf
http://www.nytimes.com/2016/09/19/business/economy/coming-soon-economists-hope-big-spending-on-roads-bridges-and-ports.html
http://www.infrastructurereportcard.org/
http://www.infrastructurereportcard.org/
http://www.asce.org/
http://cdn.bipartisanpolicy.org/wp-content/uploads/2016/05/BPC-New-Infrastructure-Model.pdf
https://www.ustelecom.org/broadband-industry/broadband-industry-stats/investment
https://www.ustelecom.org/broadband-industry/broadband-industry-stats/investment
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Beyond attempting to assuage concerns about 
financial risk, an integral part of arguments 
offered in support of these particular PPP models 
is that cities should view a GON as long term 
investment that need not be paid off right away. 
Instead, advocates urge officials to look at benefits 
“beyond the balance sheet” (p. 8) and view an 
investment in a GON as something that will 
eventually pay for itself. This is a dangerous 
mindset to have when entering a competitive 
marketplace. The vast majority of GONs are 
deployed in markets where there are several 
existing broadband ISPs. These entities will 
compete fiercely to retain their customers. Indeed, 
there are many examples of GONs that have failed 
because they were unable to attract subscribers in 
their first few years of operation. If a city elects to 
stick with a failing municipal broadband system 
over the long term, then it will likely have to resort 
to alternative funding mechanisms to sustain it – 
e.g., levying new taxes or tax-like payments on all 
residents regardless of whether they subscribe to 
the system (an approach previously considered in 

UTOPIA) or dipping into general tax revenues to 
prop it up (which is what officials in Provo and 
Monticello, among others, had to do).  

More traditionally structured PPPs have 
proven effective in the broadband space. These 
partnerships leverage a small amount of public 
funding to incentivize a private ISP to bolster 
network deployment in a given area. In many 
instances, like the broadband grant program in 
New York, conditions are attached to the grants – 
e.g., minimum speeds that must be offered; build-
out requirements; etc. – but then the granting 
agency leaves the ISP alone to build, own, and 
operate the network. This approach, which 
reflects the basic contours of the federal universal 
service program, has helped to bring broadband to 
many unserved parts of the country. For 
municipalities that do not want to assume any of 
the significant financial risk associated with 
building a GON, a more traditional PPP might be 
the better path forward.

 
 

 
 

Case Study: Westminster, MD 
 

This widely-touted example of a “successful” shared-risk PPP is still being deployed in 
Westminster, MD (pop: 18,000+). The following provides an overview of the city’s efforts to date. 
The primary takeaway is that many questions remain unanswered about the long-term 
sustainability and financial viability of this endeavor.  
 
This small rural town is still in the process of deploying its network (initial discussions began in 
2013). After working with a consultant, the city launched a pilot in late 2014; the target area was a 
business park and a retirement community. The projected cost for this initial deployment of 60 
miles of fiber was $6.3 million, to be financed with bonds (initial cost estimates for the pilot were 
$650,000). In January 2015, the city selected Ting to manage the network and deliver service to 
pilot customers. Ting will be the exclusive ISP for at least a decade; thereafter it could manage the 
network on an open access basis. The city, however, will retain ownership of the network. More 
specifically, Ting “will lease Westminster’s fiber-optic infrastructure at a monthly rate based on how 
many households the network can reach. The baseline fee is $6 per month for each premise passed.” 
More importantly, “Ting must pay the fee regardless of whether the premise actually subscribes to 
services or not.” As described in one analysis of this model, “the partners [Westminster and Ting] 
depend on each other for mutual success through a series of milestones related to construction and 
signing up subscribers. [Per the City Council President] “We don’t make money unless [Ting] 
make[s] money.”” 
 
Continued on next page… 

 
 

https://ilsr.org/wp-content/uploads/downloads/2016/08/PPP-Report-2016-1.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Groton-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Monticello-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Provo-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Utopia-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Utopia-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Provo-Case-Study-%E2%80%93-June-2014.pdf
http://www.nyls.edu/advanced-communications-law-and-policy-institute/wp-content/uploads/sites/169/2013/08/ACLP-%E2%80%93-Monticello-Case-Study-%E2%80%93-June-2014.pdf
https://www.ny.gov/programs/broadband-all
https://www.ny.gov/programs/broadband-all
http://www.census.gov/quickfacts/table/PST045215/2483100/accessible
https://muninetworks.org/content/westminster-muni-network-expanding
https://muninetworks.org/content/westminster-maryland-move-forward-fiber-pilot-projects
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-fiberoptics-20141016-story.html
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-fiberoptics-20141016-story.html
https://muninetworks.org/content/westminster-maryland-move-forward-fiber-pilot-projects
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-meeting-011315-20150112-story.html
https://ilsr.org/wp-content/uploads/downloads/2016/08/PPP-Report-2016-1.pdf
https://ilsr.org/wp-content/uploads/downloads/2016/08/PPP-Report-2016-1.pdf
https://ilsr.org/wp-content/uploads/downloads/2016/08/PPP-Report-2016-1.pdf
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Case Study: Westminster, MD (continued) 

 
This model has been hailed as an innovative approach to sharing risk between public and private 
partners. Indeed, many advocates of GONs have tried to validate this model and position it as the 
new best way of structuring a municipal network. To that end, the model was recognized by NATOA 
as the most innovative community partnership of 2015, and it has been profiled numerous times in 
reports issued by the Benton Foundation and the Institute for Local Self-Reliance, among other. 
The model has also been referenced in feasibility studies for cities contemplating a municipal 
network (e.g., in Madison, WI and Connecticut).  
 
Ultimately, the Westminster model is just another version of the dark fiber model that is being 
pursued in cities across the country (see above for further discussion). Cities are being told – and 
assured – that this model is the most sensible because (1) they will own the asset, which they can 
sell off in case the network fails, and (2) their risk exposure is mitigated by engaging a private 
partner to “light” the network and offer services to end-users. In many instances, including in 
Westminster, partner ISPs pay fees to the city for the privilege of running or being connected to the 
network.  This is another strategy for attempting to alleviate concerns about the financial risks 
associated with muni broadband ownership. (Another potential benefit of engaging a private 
partner in this manner is that the private entity is able to be less transparent about its ability to sign 
up customers. In Westminster, for example, Ting has refused to divulge how many customers it has 
signed up to date.) All the positive rhetoric aside, though, there is evidence from the brief history of 
the Westminster project that the costs of deploying the citywide GON have ballooned.  
 
Initial estimates for completing the entire project was $15 million (reported in October 2014, shortly 
after the city began deploying the pilot network). A year later, in October 2015, the city issued $21 
million in general obligation bonds to expand the network, suggesting that this was in addition to 
the several millions of dollars spent on the pilot deployment. Increasing costs are likely the result 
of a longer-than-expected deployment. City officials in May 2014 estimated that the entire network 
would be built by 2016 and able to break even financially shortly thereafter. By October 2015, 
however, city officials revised their estimates for project completion, suggesting it could “be done 
in three to four years, but it could easily go five to six.” By July 2016, the city was still in the process 
of completing the first two stages of the deployment, which when done would bring the service to 
only 2,700 of the town’s 7,000 premises. Completion of those stages is expected in 2017. Whether 
these delays impact the ability of Ting to build a sustainable subscriber base and generate revenues 
sufficient to cover its costs (both to rent and operate the network) remains to be seen. In short, there 
are many more questions than answers at this point about the viability of the Westminster model.  

 

https://muninetworks.org/content/p3-between-westminster-and-ting-%E2%80%9Ccommunity-broadband-innovative-partnership-year%E2%80%9D
https://www.benton.org/sites/default/files/partnerships.pdf
https://ilsr.org/wp-content/uploads/downloads/2016/08/PPP-Report-2016-1.pdf
http://bloximages.chicago2.vip.townnews.com/host.madison.com/content/tncms/assets/v3/editorial/6/f6/6f687e3f-09af-55f0-bc46-b38508e6a8a4/57a963a7371d3.pdf.pdf
http://www.ctcnet.us/wp-content/uploads/2016/03/CTC-Report-Broadband-in-Connecticut-20160322.pdf
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-fiber-second-phase-20151024-story.html
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-fiberoptics-20141016-story.html
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-fiber-second-phase-20151024-story.html
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-fiber-second-phase-20151024-story.html
https://muninetworks.org/content/westminster-budgets-open-access-fiber-network
http://www.carrollcountytimes.com/news/local/ph-cc-westminster-fiber-second-phase-20151024-story.html
https://muninetworks.org/content/westminster-muni-network-expanding

