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Reflecting on the Habits after Ten Years:

Teaching about Race, Identity, Culture, Language and Difference

By Susan Bryant and Jean Koh Peters”

INTRODUCTION

What do clinical law students need to know about lawyering across
difference to provide excellent service to their clients and to address
injustice in the legal system?

This chapter seeks to continue this important conversation, and
continue work that we began ten years ago in our Habits of Cross-Cultural
Lawyering." The chapter has three parts. In the first, we reflect upon a
decade of teaching the Habits, first briefly reviewing the Habits, and then
illustrating some of the ways we teach and employ them in supervision,
rounds and seminar.

In the second, we first extend the Habits, by identifying an
additional approach for surfacing assumptions in the lawyer/client
relationship: the doubting and believing scale. (a sentence about both the
scale and doubting and believing?)

(Something here about challenging assumptions and its relationship
to culture language? Six practices)

In part three, we discuss the ways in which approaches like the
Habits and the Doubting/Believing Scale alone are inadequate to the critical
work of teaching clinical law students about material inequalities based on
race, gender, culture, poverty, and other forms of social disparity. The
Habits do serve two useful purposes: 1) creating a practice of self-
awareness and self-improvement, day-to-day, in cross-cultural lawyering

e Author’s note.

e We are each thankful for the opportunity to work on these issues with a thoughtful
group of colleagues in preparation for the 2010 Clinical Teacher’s Conference.
Jean’s work with Ann Shalleck and Sue’s work with Sameer Ashar, Tirien
Steinbach, Mary Lynch and Margaret Montoya sharpened our thinking about the
issues we discuss here. In the small group on critical theory, in the AALS plenary
and in her numerous writings, we learned important lessons from Margaret
Montoya both about the substance of critical race theory and its importance for
pursuing racial justice. See e.g. XXXXXX

In focusing on race, we also recognize some of the other disparities that effect our
clients and complicate analysises based on race.
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interactions and 2) creating a common vocabulary for discussion of this
practice with others in individual, group and classroom settings. The Habits
initiate and entrench life patterns for a professional life post-racism and
post-bias, in which professionals and clients come together with surfaced
and examined assumptions which can lead us beyond discrimination and
prejudice. As such they are useful di-biasing tools.?

Yet, the Habits alone cannot help us understand and contend with
the racism and bias which powerfully remain in our society and legal
system. Our students continue to enter a profession where poor clients are
subject to unequal, unfair treatment by systems that have not yet examined
and surfaced their assumptions. In our reflections on the Habits, we have
become convinced that our clinical pedagogy must refocus on assuring that
our students study, discuss, and confront these remaining inequities, and
acquire the skills to do so as they enter practice.

Part Three focuses on this challenge, and offers some initial
thoughts about four ways in which teachers and students can learn to
discuss and understand persistently salient concerns about race and use
those skills in daily life. We will focus particularly on learning more about
trends and systems that perpetuate racism and material inequality, the
challenge of leading constructive discussions about race, and on two
particularly rich concepts in critical race theory: inter-sectionality, and
micro-aggression.

I. LOOKING BACK: REFLECTING ON FIVE HABITS OF CROSS-
CULTURAL LAWYERING TEN YEARS LATER

In 1999, we developed the Five Habits of Cross-Cultural Lawyering
in response to our concerns that clinical education had grown in
sophistication in areas like interviewing and counseling but continued to
lack substance in the area of cross-cultural lawyering.®> The Five Habits are
now taught in clinical curricula around the country.* In this section, we first
describe each Habit briefly and then discuss the teaching of the Habits, as a
group and one by one and offer some reflections about the Habits and after
10 years of presenting and teaching them.

2 Margaret — introduced conference to ladder of inference — thought bubbles, hope they
will write about. Tirien’s perception exercise another.

® refer back to comprehensive footnote on sources about Habits of cross-cultural
learning.

* Tim, please search the five Habits (Sue’s article, My chapter, Sue and My names in
connection with the word “Habits”) on a number of databases and see what you find.
Please highlight any articles you find about the teaching of the Habits.
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a. The Habits in Summary

The Habits seek first and foremost to identify assumptions in our
daily practice. They grow from three central and essential dynamics of
cross-cultural interaction: non-judgmentalism, isomorphic attribution, and
daily practice and learnable skill. Non-judgmentalism requires a focus on
fact and observable phenomena in the world, deferring interpretation,
evaluation, and theory (theorizing?).” Because our culture and language
shape what we observe, cross-cultural work requires us to observe more
carefully and move to meaning making more deliberately. Isomorphic
attribution requires discerning the meaning and intention of the person
speaking or acting. While we normally determine meaning through our own
cultural lens, isomorphic attribution asks us to create meaning by looking
through the eyes and cultural lens of another. Daily practice and learnable
skill requires practitioners to commit to micro implementation of the Habits
and, initially, minute to minute awareness of these principles. Taken
together, the dynamics request of the lawyer suspension of judgment
whether negative or positive, dedication to the felt truth of the authentic
other, and quotidian attention to concrete techniques of surfacing and
challenging assumptions in everyday practice.

The Habits sought to be an alternative to exorcise the ghosts of
diversity trainings past, which, despite their good intentions, often
inadvertently established a norm of white maleness; focused on teaching
about nonwhite culture to white students rather than the learning about
culture that all students needed to be better lawyers; and, placed unfair
burdens on people of color to educate white students, while subjecting all to
a fear of condemnation and shame. The Habits are undergirded by three
principles: 1) that all lawyering is cross-cultural; 2) that the competent
cross-cultural lawyer remains present with this client, ever respecting her
dignity, voice and story; and 3) that the cross-cultural lawyer must know
oneself as a cultural being to understand his or her biases and ethnocentric
world views. Rather than orient cross-cultural teaching towards an
unspoken norm, the Habits sought to identify and reach the cross-cultural
difference between any two people factoring in their unique demographics,
experience, and values.

Habit One, Degrees of Separation and Connection, creates two ways
of mapping the client’s and the lawyer’s worlds to explore how culture
might influence their relationship and fact gathering. The habit of

examining the lawyer-client relationship through a cultural lens, Habit ]OneL Comment [sb1]: Jean | took out first - I actually
usually do that second. By leaving it this way people

can choose. If we think order matters — we can put
® Might we want to put ladder of inference reference here ? this in teaching section.
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invites the lawyer to impressionistically map the overlap between the
lawyer and the client's worlds using a Venn diagram, with circles
representing the lawyer’s and client’s universes. Habit One also asks the
lawyer to inventory differences and similarities that the lawyer perceives
between lawyer and client. Using these two methods, the lawyer focuses on
the lawyer’s and client’s multiple identities (the inventory) and on particular
identity factors that may heavily influence connection and distance (the
Venn diagram.)®

(Habit One allows a lawyer to compare his impressionistic views of
his commonalities and divergences from his client to specific facts known
about the lawyer and the client across various characteristics.) Through this
focus on similarities and differences, Habit One allows lawyers to identify
hot button issues in their own identity and life experiences, which may play
a disproportionate role in the lawyer client relationship especially in
negative judgments about clients who are different. Habit One also enables
students who see themselves as similar to clients to be alert to assumptions
of similarity that cause lawyers to substitute their world view for their
clients’. Finally, Habit One helps the lawyer focus on how fact gathering is
shaped by assumptions that he is making about similarities and differences
between himself and the client.

Habit Two, the Three Rings, expands the mapping of Habit One to
focus on the ways that culture shapes the strengths and weaknesses of the
client's legal claim or influences problem solutions for clients in non-
litigation setting. Habit Two, the Habit of the Forest and the Trees, maps the
lawyer-client similarities and differences in connection with the strength of
the client’s legal claim or problem approach. Habit Two asks the lawyer to
take the lists and diagrams developed in Habit 1 and add a third circle to the
Venn diagram, a circle representing all of the things in the universe that the
law and legal decision makers reward or consider meritorious in this legal
context. The three circles and accompanying lists enable the lawyer at a
glance to refocus his attention to refine and strengthen the presentation of
the client’s legal claim by taking cultural differences and similarities into
account. Habit Two helps the lawyer refocus his conscious energy on
strengthening the client’s legal claim by increasing the overlap between the
client’s universe and the world of the law. Habit Two is often instructive as
lawyers remember the ways in which their universe and the universe of the
law powerfully overlap in ways that do not include the client and her world.
Habit Two also helps the lawyer take into account the powerful convergent
and divergent gravitational pulls from his own universe that may or may not

® Students can use Habit 1 analysis in their work with groups by using the analysis to
map similarities and differences between them and the group leaders as well as among the
group members.
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be helpful to solving the problem or preparing the case.

Habit Three, Parallel Universes, asks the lawyer in dozens of daily
work interactions to identify alternative explanations for the phenomena he
witnesses. Also known as the Habit of Not Jumping to Conclusions about
Behavior, this Habit, which can be done instantaneously, requires
brainstorming multiple explanations for a client’s, or any other
professionally significant person’s, words or actions before planning an
action strategy. Habit Three thinking is especially important in working
across cultures where attribution — creating meaning from behavior and
words - may be dramatically different across cultures. Parallel universe
thinking does not seek necessarily to determine the correct explanation for
speech or behavior; instead, it accomplishes something more significant: it
destabilizes a lawyer's premature certainty about the meaning of other
people's actions. Habit Three, the paradigmatic habit, exemplifies the
critical dynamic of non-judgmentalism, reminding the lawyer to suspend
judgment and even interpretation of behavior about which she has
insufficient information.

Habit Four, Red Flags and Correctives, focuses on lawyer-client
communication.” This Habit of Not Making Habits When Communicating
with Clients, takes place both in the moment of client interviewing and
counseling, and in retrospect, analyzing those encounters to plan for
improved future meetings. Cross-cultural communication is fraught with
potential for problematic conversations. Cultural norms influence how we
speak, who speaks to whom, when we speak and what we talk about. While
knowledge about another culture’s communication patterns is helpful,
inevitably, a lawyer working across cultures encounters communication
difficulties. When this happens, Habit Four asks the lawyer to identify
concrete moments of faltering communication in the interactions, to
brainstorm parallel universes to explain the faltering, and to brainstorm
possible alternative strategies to bridge the gap of communication. Habit
Four accustoms the lawyer to reflect on communication in the midst of
communicating and in-between client encounters, developing a repertoire
for potential responses and overtures to continually better lawyer-client
communication as the relationship progresses.

Habit Five, the Camel's Back, addresses the inevitable moments
when the lawyer blunders cross culturally. Habit Five, The Sadder but
Wiser Habit, looks retrospectively at a problematic moment to determine
what factors led to a cross-cultural mishap, to eliminate those factors in the
future. Habit Five seeks to give the lawyer a way to look thoughtfully and
analytically, without negative self-judgment, at his own actions to seek

" Cite to six practices article from Marjorie Silver, editor, The Affective Assistance of
Counsel.
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future improvement. Habit Five encourages the lawyer to know himself as a
cultural being and to explore the biases and stereotypes that he brings to
interactions. Habit Five requires non-judgmentalism at home, recognizing
that condemnatory self-judgment and shame are not allies in cross-cultural
improvement.

b. Teaching the Habits

Over the last decade we have taught and presented the Habits in
many fora to many different audiences, including clinical law students,
clinical law teachers, legal services attorneys, asylum officers, and judges..
We describe below our observations about teaching the Habits as a group
and teaching each one individually. While we do not seek here to catalog
all of our thoughts about teaching the Habits, we have chosen for each
Habit, and for the task of teaching the Habits as a group, some key tips and
insights that we have refined and employed over time.® We offer these to
invite conversation from other teachers who have used the Habits at other
law schools or in other settings. We invite you to share your ideas,
reactions, and teaching tips about the Habits to us by e-mail.’

i. Teaching the Habits as a Group & Culture &
Language More Generally

Teaching the Habits is improved when students have some general
understanding about how culture operates to shape our ways of thinking and
reacting to events. We often assign as course reading one of our writings on
the habits as a general introduction to the Habits and the role culture plays
in their work as lawyers.'® These writings explore the role culture plays in
building or inhibiting trust in the attorney client relationship and influencing
the lawyer’s capacity to understand and present clients’ stories. The
writings also introduce students to cultural concepts including:
insider/outsider status, role and hierarchy, isomorphic attribution, individual
and collective cultures; gender norms, categorization, direct and indirect
communication and illustrate how these cultural concepts influence lawyer-
client communication and problem solving.'* Finally, the writings identify

® In The Five Habits, pp. ---, Sue describes in detail some additional teaching ideas for
the Habits.

® Jean can be reached, when not on leave, at jean.peters@vyale.edu and by snail mail at
P.O. Box 209090, New Haven, CT 06520 -- 9090. Sue can be reached at
bryant@mail.law.cuny.edu and by snail mail at CUNY School of Law.

10 See Jean Koh Peters, Representing Children In Child Protective Proceedings:
Ethical and Practical Dimension (Supp. 2000); Bryant, The Five Habits: Building Cross-
Cultural Competence In Lawyers; sage chapter authored by both

1 Should we just refer to these in the other readings or footnote explanation here
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some key intercultural communication skills that the habits develop
including to listen attentively, to focus on content rather than style, to read
verbal and non-verbal behavior, and to adapt conversation management
behaviors and style. Most importantly, the readings emphasize the
importance doing this work with a non-judgmental approach.

One way we have used to illustrate the nature of culture more
generally is to identify the ways in which the law itself is a culture. Students
learn essential aspects of culture theory, including the components of
culture and the role it plays in determining meaning and shaping values and
behavior. For example, in this class, students discovered and with the
teacher’s help named many cultural concepts'?:

The teacher asks students to identify examples of their
changed thinking, communicating, and valuing after 2 years
of law school. To assist their thinking, the teacher reminds
students to recall the reaction of the non-lawyers around them
to their beginning to think and talk “like a lawyer.” As their
faces light up in recognition, students begin to name the
changes as the teacher lists these on the board. They identify
that the law has its own specialized language using words to
mean something different. They recall they were more likely
to argue than discuss. When involved in arguments, they are
more likely to insist that those taking part in the argument
support their points more precisely and with evidence. The
culture of argument and competition infuse their speech. The
learn law in the context of a dispute and are more likely to
problem solve through the lens of dispute.

Students identify how their views of fairness change and
are influenced by the law’s view. For example, students
describe how they began to view all behavior through the
lens of tort principles, to determine if someone was wronged
and to think about causation in precise terms. They also
describe how their views about knowing have changed, for
example they view distance from the subject as more
objective and connection more subjective and objective as a
way of knowing was more valued.

As the list grows, the teacher categorizes the ideas into
cultural concepts: values, ways of thinking, hierarchy,
categories, rules and professional norms. The teacher focuses
their attention on speech patterns asking them to think about

12 This process of the learner constructing theory through reflection on experiences is
described in Chapter 3, Designing the Clinical Seminar.
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how these factors have influenced the ways they speak as
well as interpret and judge behavior. The teacher asks them
to think about these changes and whether they created culture
clashes for them or the people with whom they interacted.
Finally the teacher analogizes their experiences of stress
when entering a courtroom to the stress of working cross-
culturally for both them and their clients. Noting that stress
occurs when one enters a culture in which the cultural rules
are hidden and one does not know how to predict responses,
the teacher asks students to identify the courtroom culture by
asking them what causes them stress when they go to court?
Students recognize that the introductory rituals of the
courtroom are not clear and comfortable for them. For
example, others seem to have way of introducing themselves
and conducting conversation that seems unnatural or different
to the students. They identify how stressful it is not to have
enough experience to predict how judges will respond and
they have some difficulty interpreting the judges’ reactions.

We have also used a critical incident of a brother and sister who
appear in the lawyer’s office to illustrate legal culture. The sister is the
client and the brother has accompanied her. The lawyer asks the brother to
remain outside while the lawyer interviews the sister. We ask students why
the lawyer does this. This conversation, which starts with ideas about
protecting confidentiality and developing trust, allows a rich conversation
about the laws’ culturally-based assumptions about confidentiality. For
example, these rules depend on norms of a highly individualized culture and
presume that a client is more likely to build trust with a lawyer and tell the
truth if no one else is present.

The legal culture is not quite as hidden to students as the cultures in
which they have been raised; they recall a time when they were not part of
the legal culture and when they and others felt culture clashes with their
new culture. Thus, exploring the legal culture presents an opportunity for
students to learn about culture generally. Additionally, this conversation
about the legal culture creates empathy with clients who are crossing legal
and other cultures and makes students more conscious when making
choices about how to think and talk with clients about the law.

We both teach in clinics that have clients from different ethnic and
racial groups. Accordingly, we are less likely to focus on a particular
culture as part of our cross-cultural training. However, if a clinic works
with clients from a particular culture, the teachers should introduce students
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to that culture.®® Fiction, movies, history, geography, food, customs and
language are all roads into the client's culture. Where we partner with
community organizations, we also invite speakers to develop the student’s
understanding of a particular group’s experiences in the United States or
with a court system or police department. Because culture is very complex
and cannot be used to perfectly predict behaviors of individuals, students
should be encouraged to gingerly use the new knowledge they are acquiring
about specific cultures. We are careful to remind students that even when
they know a culture well, they should not think of it as determinative.** For
example, one only needs to think about one’s family members who share a
common culture and yet can behave quite differently and make different
decisions We suggest that this new knowledge be used for parallel universe
thinking, i.e. suggesting new hypotheses for explaining behavior or
meaning but not suggesting conclusions. If the clinic works with clients
from different cultures, each student should be encouraged to learn about
his or her client's specific culture and background as a way of promoting
connection to and understanding of the client.

How much time a teacher should allocate to the skills and
knowledge of cross-cultural competence will be answered differently
depending on the overall goals of that teacher's specific clinic and the
amount of time for class and supervision. Cross-cultural trainers are clear
that a one-class session may raise awareness of cultural differences, but that
true cultural sensitivity can only take place with practice and reflection over
time.Jean has taught the Habits in as little as 20 minutes to students working
in the clinic in the summer and we both have introduced them to
practitioners in as little as 15 minutes. Sue who has 5.5 class hours per
week introduces them in two classes. However much time a teacher uses to
introduce the Habits, we know that the skills that are needed to fully
implement them must be practiced and honed to approach these becoming
true “Habits.” Thus, the skills that the Habits seek to introduce and develop
need additional attention in supervision.

At the time that we wrote about the Habits, we knew that learning
about language and working with interpreters was also important for
students to build trusting relationships with clients and communities and to
communicate effectively.®® We left our thinking about that to a later day. In
a later writing, Connecting With Clients Across Culture, we explored six
practices that could be used to communicate more effectively with clients

13 Cite Zuni Cruz

14 Describe how students might learn of client’s culture.

5 As we noted then, Bill Hing’s article that research shows that shared language even
more important than shared culture.
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across culture and language including working with interpreters.’® In
addition to teaching the Habits, we each teach about how language shapes
communication and how to work with interpreters to build trust and
enhance communication.. In our description of teaching the Habits, we also
describe how we teach students about working with interpreters.

i. Teaching the Habits One by One
1. Teaching Habit One

Habit One requires a student to pay attention to both his or her own
cultural markers or identity characteristics and another person’s. Habit One
asks students to brainstorm long lists of these markers to see their clients as
individuals who have personal, cultural and social experiences that shape
their behavior and communications.™” In the materials they have read for
class, we describe a broad range of identity factors that effect culture,
including ethnicity, race, gender, nationality, age, economic status, social
status, language, sexual orientation, physical characteristics, marital status,
role in family, birth order, immigration status, religion, accent, skin color or
a variety of other characteristics.®

We introduce students to Habit One in class, using a variety of
approaches. Sometimes we ask them to generate lists using mythical clients
that they see in a video shown in class, sometimes in pairs with their
classmates and most often with their own clients. We encourage students to
make lists honestly and non-judgmentally, thinking about what similarities
and differences might affect their ability to hear and understand their clients'
stories as well as what similarities and differences that might affect the
clients' willingness to form relationships with them as lawyers. If we have
the time, we like students to apply Habit One at least twice during the class
with different comparison subjects. When students do this, they often
describe themselves differently. This allows students to see that the
characteristics and identities that shape interactions can change depending
on the context.

We also ask the students to illustrate the degrees of connection and
separation between themselves and their clients through the use of a simple
Venn diagram by imagining impressionistically the worlds of lawyer and
client as two circles. Before we ask them to draw the diagram, we illustrate
this Venn diagram on the board for them to visualize, explaining they

® The other practices: employ narrative, listen mindfully, use parallel universe
thinking, speak mindfully, apply Habit 4.

7 Long lists help avoid essentialism but may fail to recognize in certain situations
identity factors are not all equal.

18 Habits article between footnote 20 — 21.
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should overlap the circles broadly if the worlds of the client and lawyer
largely coincide and overlap narrowly if they largely diverge. After they
draw the circles, we ask what insights they get from the diagram. They
often note ones distinct from those gained by making lists. For example, a
list of similarities may be small and yet a student indicates that they feel
very similar to the client because of one shared similarity such as race or
ethnicity or, alternatively, the student may have many similarities and yet,
for other reasons, find herself feeling very distant from the client as result of
class or gender. Sometimes, we ask them to imagine how their client might
draw these circles. While dangerous in some ways, as the lists maybe more
likely to be based on stereotype than knowledge, the exercise causes them
to remember that other similarities or differences that are important to the
client may be influencing the relationship.

After the students have done the lists and diagramming, we also ask
them if they have noticed anything new about their relationship with their
clients. In every class, we have students who see something new about their
cases. Some understand why they have a particular reaction or judgment
about a client or why they emphasize one aspect of the client’s case over
another. If we have the students do this list making and diagramming using
a colleague as the person they are relating to and then with their clients,
students will often observe how seeing themselves in relation to another
sometimes alters how they see themselves. For example, two white
students in a pair identifying similarities and differences will often not
identify race as a similarity.*®

When we teach or use Habit One in supervision, we ask students to
engage in similar activities as a way to teach students to pay attention to
culture and its influence on two aspects of the lawyer-client relationship:
first, at the effect on professional distance and second, at the effect on
information gathering. Habit One helps students balance appropriately
empathy and professional distance. For example, in teaching Habit One, in
class and in supervision, we encourage students who have long lists of
similarities or whose circles overlap broadly to ask themselves what, if any,
differences they may be overlooking. By pondering this question, students
can recognize that even though similarities promote understanding,
misunderstanding may also flow from an assumption of precise congruence
and the student needs some distance from the client to provide professional
judgment.”

Habit One also encourages students who have long lists of
differences to question if there are any similarities that they may be
overlooking. By recognizing that negative judgments are more likely to

19 Refer to white privilege
% Arenson emphathy and judgement and doubting and believing below
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occur when a client or lawyer sees the other as an “outsider,” this
identification of similarities may help students judge their clients less
negatively. Even if negative judgments persist, this list making activity can
often assist students to identify the source and to remain alert to the
necessity of bridging the huge gap between the clients' experiences and their
own. Finally, in analyzing the effect of similarities and differences, Habit
One allows students to examine ways in which these factors affect clients'
senses of closeness to and distance from their lawyers.

We also ask students to reflect on how similarities and differences
influence their approach to obtaining information and developing a case
theory. For example, when lawyers probe for clarification in interviews,
they usually ask questions based on differences that they perceive between
themselves and their clients and fail to fully explore client behavior or
thinking based on perceived similarities. One way to teach this insight is to
show an interview clip and ask students what information they want to
follow-up and what questions they will ask. When different students
propose different questions, the teacher can begin to explore why we
inquire about some information but not other. We usually uncover concrete
examples where students question because clients are making different
choices than they would or where the lawyers perceive an inconsistency
between what the clients are saying and doing and what the student knows
based on their experience. Often different students will want to gather
different information. Exploring these differences in class provide an
opportunity to show how our experiences cause us to fill-in and question
differently.

By introducing students to the effects of culture on our view of what
we perceive as normal and how it drives questioning, we give students
additional insight for evaluating the thoroughness and accuracy of their
interviews. However, Habit One does not really provide the student with the
tools necessary to elicit an authentic client narrative. For that reason, we
often teach narrative theory and narrative information gathering techniques
alongside the Habits.?> As described in Section Il below, a systematic
approach to believing and doubting also allows the interviewer to get

2 In Six Practices For Connecting with Client’s Across Culture: Habit Four, Working
With Interpreters and Other Mindful Approaches. Chapter xx, Affective Assistance of
Counsel, Majorie Silver, editor., we identify narrative inquiry as a way to promote a
gathering of a more authentic client-focused narrative and give several tips for ensuring
that we stay focused on the client narrative rather than our own. In Interviewing and
Counseling, Chapetr xxx, title, Ann Shalleck details how the lawyer can use the narrative
elements to elicit a full and rich story from clients. As we note in the Six Practices chapter,
these kinds of approaches are valuable for all of law practice; they are essential when we
work across cultures as we are less likely to fill the client narrative with pieces from our
own sometimes very different story.



17-Sep-10] YOUR TITLE 13

outside his intuitive, culturally-bounded, information-gathering process.
Habit One gives us insights into why questioning driven by the lawyer’s
experience and culture is insufficient and motivates the student to apply
doubting and believing and narrative inquiry to interviewing.

2. Teaching Habit Two

Habit Two, the only Habit that explores how culture influences a
client matter beyond its effect on the attorney- client interaction, focuses on
how culture might shape a decision maker’s response to the client or the
client’s issue. The list and the Venn diagrams are similar to Habit One but
involve linking comparisons between client, lawyer and court or others.??
Because Habit Two involves a complex interplay between the problem
being solved, the decision makers and the attorney and client, we usually
teach this didactically, illustrating how it works. If we teach it in class, we
use a “canned example” or a case that the students know well from rounds
or simulation work. This in-class introduction enables the students to later
apply Habit Two to one of their cases for our review in supervision.

In the class, we demonstrate the different inquiry points of Habit
Two’s three rings, identifying and analyzing the possible effects of
similarities and differences on the interaction between the three — the client,
the legal decision-maker and the lawyer. Habit Two asks the student first to
identify the differences and similarities between the client and the legal
system and between the lawyer and the legal system. After identifying and
analyzing this information, Habit Two links this analysis to the Habit One
analysis to explore all the ways in which culture may influence a case.

To pinpoint and record similarities and differences in the legal
system-client dyad, students identify cultural differences that may lead to
different values or biases, causing legal decision-makers to negatively judge
the client and the similarities that may establish connections and
understanding. What does a successful client look like to this decision-
maker? Are the Venn diagrams overlapping circles or widely divergent?
What does this tell us about how similar or different this client is from the
prototype of a successful client? What are the cultural values and norms
implicit in the law that will be applied to the client? Does the client share
these values and norms or do differences exist??®

22 \We have conceptualized and used Habit Two in litigation settings. If a teacher
wants to teach it in a non-litigation setting, students need to identify who are the people or
legal principles that govern the solution to meeting the clients request and identify
similarities and differences between lawyers, clients and this third player — whether it be
the law or some other decision maker.

% As we describe in section three, the Habits need to be supplemented with additional
learning for the students to be able to fully engage the insights developed by Habit Two
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In focusing on the lawyer-legal system dyad, the student is asked to
compare him or herself to the legal system examining which values and
norms of the law and legal decision-makers the student shares? What are
the similarities and differences between the student and these decision-
makers? To what extent has the student become acculturated to the law and
legal culture? How much overlap is there between the student's view of the
“successful” client and the views of the law and legal decision-makers?

After preparing the diagrams and/or making lists of the three
different dyads, the students are encouraged to search the information for
insights about the impact of culture on the attorney-client relationship, the
case, and potential successful strategies. In this process students may
identify influences that may be invisible, and yet nonetheless affect the
case. We ask students to explore a series of questions that explore how
culture might affect: (1) the legal claim; (2) the client’s and witnesses’
credibility; (3) legal strategies; and (4) hot button issues for client or
lawyer?

We have found Habit Two particularly helpful when the students or
we are troubled by a case or client. Habit Two analysis helps identify why a
focus on a particular aspect of a case can assume preeminence even though
that aspect may not be critical to the success of the case or why a judge is
bothered by a particular issue, or a client is uncomfortable with the lawyer's
advice. Students might also begin to understand why clients are prone to
view the lawyer as part of a hostile legal system when there is a high degree
of overlap between the lawyer and the legal system but only a small degree
of overlap between the client and legal system.

Like Habit One, these lists alert students to search for possible
biases and stereotypical thinking that may influence the outcome.
However, this searching and reflective process alone may not be enough;
students may need additional information about how bias functions in the
law, legal system and with legal decision makers. Hopefully, Habit Two
opens them up to exploring these issues in service of clients.

3. Teaching Habit Three

Teaching Habit Three is easy. We usually introduce this Habit by
connecting it to the concept of attribution, explaining that cross-cultural
interactions often result in lawyer and client ascribing different meaning to
the same behaviors. Habit Three invites students to imagine alternative
explanations for the client's behavior. Students grasp the concept readily
and its use reinforces the critical skill of remaining flexible and making
isomorphic attributions, those intended by the person who is acting or

analysis. See also the description of the “ideal asylee” class.
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speaking.

We teach Habit Three by using critical incidents shown in video
clips or from the students' cases. We look for scenarios that are subject to
multiple interpretations. For example, we use a clip of a deaf client in a
custody dispute who keeps coming up with reasons why it is difficult to
take her children to be seen by an forensic evaluator. We ask what is going
on? How do we interpret the client’s behavior and words? In
brainstorming the many explanations, we always ask for at least one
explanation based in culture. For example here, if students fail to raise as
they sometimes do, the possibility that the client fears that she will be
judged negatively because the expert will fail to understand deaf culture, we
might ask explicitly about deaf culture. After we identify the various
possibilities, we ask how our answer to the questions influences our
lawyering choices.

In our trainings and classes, we often teach Habit Three by asking
the participants to recall a negative judgment that they made about a client's
behavior. In a quick write, we ask them to write down the behavior and
their interpretation of the behavior. Then, we ask them to use parallel
universe thinking to identify at least three other possible explanations or
interpretations of the behavior. Next, we ask the participants to join a group
of two or three and take one person’s list and add to the list of possible
explanations. This exercise always illustrates that behaviors have many
different interpretations. Sometimes connecting Habit Three to Habit Five,
we ask students to think about why they interpreted the behavior one way
when others saw other possible interpretations. This technique of exploring
alternative explanations is commonly used in clinical teaching to expose
students to the limitations of relying on their own experiences to interpret
client behavior. By teaching the technique as a cross-cultural lawyering
skill, and naming it Habit Three, students learn the importance of routinely
searching for alternative explanations. They learn to hold off making
judgments until they have considered what additional information may be
needed to make sense of the behavior.

4. Teaching Habit Four

The practice of Habit Four increases students' skills at cross-cultural
communication.”* We teach Habit Four primarily through watching and
interpreting videotapes, conducting simulated role-plays in class and
engaging in reflection in supervision of client meetings. These teaching
methods mirror the ones we use to teach client-meeting skills. We design
short exercises, simulations or videos to focus on parts of an interview for

2* Insert stuff from Six Practices Chapter
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demonstration and analysis. For example, focusing on the beginning of the
interview, we identify the different introductory rituals that cultures use and
we role-play the integration of these into the attorney-client interview.

To help students acquire the deep listening skills that cross-cultural
interaction requires, we expose students to exercises that help the student
become mindful of the interviewing process. Deep cross-cultural listening,
especially if the communication occurs with the help of an interpreter, is
exhausting and difficult for students to master. Additionally, western
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