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“Unfortunately, law schools have not created comprehensive programs for teaching students how to produce the documents that lawyers typically use in practice.  Law schools should determine what types of legal documents their graduates will be expected to produce when they begin law practice and provide instruction in how to produce such documents.  After all, it does no good to teach a student to think like a lawyer if the student cannot convey that thinking in writing.”

“A partner at a metropolitan law firm . . has described. .  . ‘crashing out’ an advice letter to a corporate client.  His task was to synthesize in a brief, punchy letter (intended for nonlawyers) a complex, 150-page recent judicial decision.  He developed his letter in e-mail communication with three of his partners, who reviewed his drafts and suggested changes.  [He] described this work as a ‘process of organizing and re-organizing facts and ideas in a conceptual framework and with a concrete purpose’.”

Introduction
A clinical professor supervising a live-client small business clinic (SBC)
 must balance potentially competing goals of producing professional client work-product, providing an appropriate educational experience for students
 and, for some SBCs, fulfilling a social justice role.
  Based on the diverse legal needs of a small business (e.g., entity formation, intellectual property, employment, tax, finance), as well as the significant role documentation serves in meeting these needs, a systematic process is required to facilitate students’ ability to produce client work product.  This process draws upon legal writing (product versus process) and clinical (supervisory versus directional) pedagogies, and also includes value creation theories that are well established in the transactional law community.  The process itself requires assessing the structure of the clinic, selective utilization of particular drafting methods (e.g., original drafting, third-party commercial forms, internal clinic forms and prior clinic work), establishing an appropriate process for revisions, and creating an opportunity to get feedback from the students, clients and, over time, graduates of the clinic.  Exposing students to a drafting process also provides a model for students to take into their professional careers.
  
The ABA Standards for Approval of Law Schools
 and the 1992 MacCrate Report,
 as well as the more recent Best Practices
 and Carnegie Report
, identify standards, principles, skills and recommendations, respectively, related to document drafting.  Much has also been written asserting that practical skills training (especially transactional skills) is lacking in legal education.
 This article does not debate this assertion, but rather accepts it and moves forward to begin to formulate a theoretical process for providing students with transactional drafting skills.
  The recent and rapid growth of transactional clinics, and more specifically SBCs,
 mandates that more time and attention be given to pedagogical processes within this specialized clinical structure. SBCs provide an excellent opportunity for students to acquire interviewing, researching, drafting, counseling, problem solving and other legal skills.
 However, at the heart of an SBC, is the necessity to prepare a variety of professional and competent written client work product.  
Due to the importance of written work in an SBC, there is a real danger that the clinic can morph into a legal drafting course, potentially to the neglect of the other lawyering skills referenced above.
  However, this is not what the students enrolled in the clinic for nor is it usually the intention of the clinical instructor.  Conversely, if the instructor simply provides forms for the students to fill-in, there is a danger that the student can morph into nothing more than a scribe or clerk.  Far from creating a scribe, clinical education seeks to transform the student-clinician into a practitioner. 
In furtherance of a relatively recent trend, there are now excellent resources available for teaching transactional document drafting.  In addition to specific upper level courses in contract drafting,
 first year contract courses sometimes include drafting elements within their curriculum.
 Furthermore, transactional document drafting skills can be incorporated into other upper level courses in a variety of subjects including intellectual property, employment, corporate finance, property, and general corporate law.
   Similarly, the legal writing community has developed a body of scholarship transitioning the legal writing focus from exclusively litigation to the inclusion of transactional document preparation.
  Additionally, simulation courses have been developed by legal writing, doctrinal and clinical professors which provide significant opportunities for students to be exposed to transactional practice.
  There are also an increasing number of books that provide guidance for teaching law students drafting skills.
  Emory University School of Law Center for Transactional Law and Practice, led by a pioneer in the field of teaching transactional drafting, Professor Tina Stark, has hosted conferences in 2008 and 2010, both of which focused solely on teaching transactional law and skills which brought together doctrinal, legal writing and clinical professors to explore these issues.
  Finally, the practicing bar continues and commercial providers are producing useful continuing legal education material or in-house training methods for efficiently preparing transactional document.
  
While these resources provide guidance for teaching the skills necessary for drafting transactional documents, they have thus far not addressed the specific needs of teaching drafting in a clinical environment that requires students to expeditiously acquire drafting skills so that they can almost immediately prepare client ready work product.
  Furthermore, while courses either including or focusing on transactional drafting are increasing, it is still unlikely that a clinical student will have had exposure to these relatively new teaching methods and focus.
  The nature of clinical practice inherently involves students at the steepest part of the learning curve.  A systematic process to assist in navigating the student through this crucial period in their professional development is necessary.     

To provide a context for this discussion, in the first part of this article I provide an overview of the current status of SBCs within the legal academy, brief case studies reflecting the types of clients my SBC serves and also a discussion on how the structure of the clinic impacts drafting choices.  In the second part, I attempt to apply the theoretical basis of Professor Ronald Gilson’s value creation theory as a foundation for students when drafting client documents.  In the third section, I propose a four step process for drafting documents in an SBC.  The first step involves assessing the types of available drafting strategies including the use of original drafting, third-party forms, internally developed forms, or prior client work product.  The next step is selecting an appropriate drafting method.  Understanding why a particular method is being utilized and explaining this to the student will provide clarity to the pedagogical approach taken.  The third step requires a document revision process that the professor and student must undertake to produce the final client document.  Finally, to assist in the outcome assessment and continue to improve the process, direct feedback from the clients, the students and graduates of the clinic is necessary. 
I.  Small Business Clinic Case Studies

To place the drafting discussion in context, this section will briefly address the current status of transactional clinics, and particularly SBCs, within the legal academy, provide a few case studies that exemplify a SBC client, and conclude with discussing how clinic structure can impact the drafting process.  
A. Current Status of Small Business Clinics

The number of transactional clinics, and particularly SBCs, began to increase in the late 1990s and represents a further evolutionary step in clinical education.
  In 1997, Professor Susan Jones was one of the first scholars to begin to chronicle the development of transactional clinics within the legal academy.
  She notes that the origins of small business and community economic development clinics can be found in housing development clinics that emerged in the 1970s and early 1980s which largely focused on affordable housing, tenant organizing, housing representation efforts, larger anti-poverty strategies and to complement legislative, litigation, and political avenues in the housing arena.
    She further notes that the in 1996, the small business clinics at George Washington University and Pennsylvania were the only ones listed in the AALS 1996 Directory of Clinical Teachers, although she was personally aware of three other similar programs at Harvard, the University of Maryland and William Mitchell College of Law.
  Professor Jones updated these numbers in 2004, noting that at that time there were approximately thirty small business and related clinics nationwide.
  
More recently, in 2008 the Ewing Marion Kauffman Foundation commissioned a report which found forty-eight “law school small business, entrepreneurship and community development clinics.”
  Consistent with these findings, the Center for the Study of Applied Legal Education Report on the 2007-2008 Survey, identified thirty eight “community/economic development” clinics and 28  “transactional” clinics.
  Most recently, the Kauffman Foundation initiated a website which consists of an online community and tools devoted to expanding legal entrepreneurship curriculum and education.
  This website maintains a list of clinics operated at law schools in the United States that “provide assistance to entrepreneurs and innovators” that currently identifies ninety-nine such programs.
    

B. Small Business Clinic Clients
By their nature, SBCs are not involved his highly sophisticated transactions.
  My clinic is not drafting highly technical or complicated documents.
  Some transactional clinics do choose to work on more complex issues over a period of time extending over many semesters.
  

In one semester, a student in an SBC drafts a wide variety of documents including client emails, internal emails, checklists, planning timelines, client meeting agendas, client legal memorandum, internal research memorandum, corporate formation documents, contracts, administrative applications (e.g., IRS Form 1023 application for tax exempt status), client surveys, and reflective journal entries.  The first assignment I give students before orientation is to write a one page bio.  I ask them to look at law firm websites and write in whatever format they deem appropriate (minimal, humorous, personal).  The next writing assignment they have, after a two day orientation, is to prepare a client interview outline.  Throughout the semester, whenever there is an anticipated client phone call or meeting, the students are required to prepare an agenda of what they hope to accomplish in the communication as well as a post-communication note to file regarding what transpired.

After the client interview, students prepare client retainer letters.  After the retainer letters are prepared, the students develop a work plan for what needs to be accomplished for each client.  This work plan must coordinate the projects for all clients that the students are representing.  In my clinic, the client work product can include a choice of entity client memorandum, a preliminary trademark availability analysis, a form service agreement, a partnership/operating/ buy-sell agreement, or an internal legal research memorandum.
  This work is all accomplished under my license to practice.
  Throughout the semester, all students prepare billing records for each client.  Additionally, the students are also required to prepare weekly reflective journal entries.  At the end of the semester, the students prepare a final correspondence to the client, attaching a client questionnaire.   In the past, students have also prepared subject matter presentations for individual and groups of clients.  To effectively prepare such a wide assortment of documents in a short amount of time (my clinic is one semester), students must expeditiously acquire drafting skills sufficient to produce professional and competent client and internal work product.  

The above writing requirements are applicable generally to all clients.  However, there are of course a variety of clients my clinic serves.   Each semester I have eight students that I divide them into two person law firms.  The course is currently a six credit course.
  Each law firm has three to four clients.  Clients apply to the clinic throughout the year and submit a written application.
  I group the clients into four sets and then let students select their group of clients during orientation.
  I group the clients by initially classifying the clients as either “A”, “B” or “C”.  “A” clients can have revenues ranging from $100K to $300K and usually three to five employees.  “B” clients will have revenue from $25K to $100K and have from zero to two employees (or in most cases attempt to utilize independent contractors).  “C” clients are usually pursuing the business in addition to their “real” job, and may have zero to $25K in revenues.  These are generally the “ideas” clients.  My goal is to expose the students to each type of client.  The following provides specific examples of each type of client.

A Client:  transportation/janitorial services

B Client:  Business consulting/graphic designer/environmentally concerned diaper service 
C Client:  Anything from someone considering the establishment of start a charter school, opening a motorcycle shop, or selling hand-made greeting cards or beaded jewelry.  
C. Impact of Clinic Structure on the Drafting Process

The structure of a clinic impacts the student experience.  In his 1996 landmark article, Prof Schrag provides a blueprint for establishing a law school clinic.
  In that article, he addresses both the structural requirements and case handling systems for operating a clinical program.  While his references are almost exclusively made in reference to litigation based clinics, his analysis provides an appropriate starting point for establishing and operating and a transactional based clinic.  A full application of his approach to a transactional clinic is beyond the scope of this article, however certain aspects of the structural elements and case handling systems provide an excellent framework within which to formulate a process to ensure effective drafting in a transactional clinic.  

Factors to consider:
· Semester v. Year Long (one semester clinics require increased efficiency in getting students able to draft client ready documents) 

· Credit Hours (again, if students are given three or four credits and then required to take an additional three or even four courses (many course in the third year are two credits) that limits their ability to focus on clinic work.  The more credits the students get, the more drafting responsibility they can take on.

· Number of students.

· Number of clients served each semester. 

· Client Base.  Is the client based fairly sophisticated, experienced business people or is it new entrepreneurs.  For the latter, more time may be required to ensure that the documents provided include sufficient explanation such that it is useful (adds value) to the client.

· Are students allowed to work in addition to the clinical experience (I have found students who apply for the clinic in the Spring of their second year indicate they do not anticipate any conflicts.  Over the summer, they get an opportunity to do part time work in a local law firm.  Again, that impacts the amount of time they are able to work in the clinic.  While the number of clinical hours required may not be impacted, having other responsibilities can impact the quality of the clinical hours work.  Yet this must be balanced with the reality that students should take opportunities that can lead to job placement upon graduation. 

· Where students can be expected to practice (data showing 80% of attorneys is firms with less than 20 people).

· Needs of community/mission of clinic
II.  Creating Value For Clients of a Small Business Clinic

Transactional clinics have the opportunity to implement the well-established principle that transactional attorneys should “add value” for clients and their business venture.
  The value creation model was first articulated by Prof Gilson when he asked the seemingly simple question “What do business lawyers really do?”
  Ultimately, he answers that business lawyers have the potential to create value by facilitating private ordering
 as transaction cost engineers.
  He asserts that what business lawyers do has value only if the transaction which the lawyer works is more valuable as a result of the lawyers participation.
     

Prof Gilson also queries that if this assertion is correct, “why have law schools done so bad a job in training business lawyers.”
  He chastises the legal academy for failing to provide lawyers (and law students) “a self-conscious understanding of the function they really perform.”
  He concludes that law schools are simply unable to teach the practical skills required, although law schools could potentially contribute by instructing students on theories of “economics-finance and transactional cost economics.
  More recently, Prof William Dent notes that despite Professor Gilson’s postition in 1984 regarding practical skills training, courses in writing and drafting, negotiation, alternative dispute resolution, counseling and simulations have increased since the original article and Professor Gilson himself offers deals courses that teach professional skills.
  
SBCs provide an opportunity to teach and train law students as to what a business lawyer does.  Professor Gilson’s value creation/transaction cost engineer/private ordering theories give the SBC community a foundation and common language upon which to build its pedagogy.   The question of value creation can be an appropriate starting point for a clinical professor seeking to provide students a practical experience.  From the first day of orientation, the question of how the student can add value to the client’s venture sets a working framework for the entire clinical experience.  Whether interviewing, researching, counseling, or drafting client work product, the student can always regain her bearings by remembering this crucial aspect of business lawyering. 
This paper will not discuss whether online service providers constitute the unauthorized practice of law.  [NOTE:  search of Law Review section of Westlaw for “LegalZoom” includes numerous articles regarding issues relating to use of these services.  Should include citation and reference to this issue of unauthorized practice of law] However, drafting in a small business clinic provides the perfect opportunity to continue to discuss what value transactional attorneys add, particularly in the context of the numerous available do it yourself form providers.

(creates a great teaching moment) Opportunity to discuss what online legal service providers are actually doing.  Early in their career will face a client who says I can do this online for a fraction of what you charge.  Young business attorneys need to understand what they are providing in comparison to these companies.

· Online incorporation.  Do the clients really understand what they are getting when forming (e.g., if their only assets (house/retirement accounts) are already statutorily protected, what benefit does a separate entity (with its fees) provide.  If they do need to form the entity, does the online service provider explain the formalities necessary to maintain the protection (e.g., proper signature, no co-mingling of funds). 

· Operating Agreement/Shareholder Agreement or Buy-Sell Agreement.  Most forms have generic terms which do not reflect the reality of the clients situation (reference to the Drake business planning book)

· Trademark ( do it yourself registration can result in failing to include the proper classification of classification), contract ( specific reference to terms.

· Contracts ( does it include a limitation of damages clause; does it include a generic alternative dispute resolution clause which may inappropriate remove the small claims court option for contracts whose dollar values are at most a few thousand dollars.

So what value can students add to the client’s venture?  Generally, this could include reducing both monetary and non-monetary costs.
  Reducing costs gains even greater significance when dealing with clinic clients of extremely limited resources where the client investment reflects a significant percentage of the client’s business and personal resources.     The following are three examples of how a clinical student can create value for the client as a transaction cost engineer in a community economic development small business clinic.

Value:  As indicated above, many clients to the clinic perceive that choice of entity is a significant legal issue which they must address.  Choice of entity (microenterprise has limited funds, how best to account for business risk (insurance v. entity protection); avoid the knee jerk reaction to be an entity, especially in a state where registration and annual fees are high).  Professor Gilson points out that one method of creating value is by allowing a transaction to go forward that might otherwise not have occurred.
  Generally therefore, if students can assist a business get started that might not have otherwise been able to proceed, they are clearly creating value.  Additionally, by researching the regulatory and/or statutory requirements, a student can reduce the cost of and facilitate the acquisition of information.
 

Value:  Trademark  (save the client from spending its limited resources on a marketing campaign that will ultimately be required to shut down due to a cease and desist order)

Value:  Contracts (remove an arbitration clause where the primary concern will be collecting on an outstanding bill and the client should retain the ability to go to small claims court; or draft an arbitration clause that allows access to small claims court access for claims within that statutory amount (e.g., $3,000 in MA), but requires arbitration for claims exceeding that amount.  In conjunction with that, add a prevailing party clause to further inhibit frivolous litigation against the client.
[Adding Value in the community development context within the Gilson value creation structure?]

A student in a transactional clinic can also be shown in practice that a business lawyer can have an impact on the economic growth of a community by adding value to the client’s business venture.  As Business Professor Constance E. Bagley and Attorney Craig E. Dauchy state in the preface to their much used business law publication, “[i]ndividuals starting a new business or expanding an existing one face a sometimes daunting set of legal hurdles.”
  These hurdles can be significantly more difficult to overcome if they are also combined with historical or institutional discrimination.  In addressing the loss of in economic efficiency resulting from blocked opportunities for minorities to start and grow businesses, Economics Professor Robert W. Fairlie and Economist Alicia M. Robb note:

If minority entrepreneurs face liquidity constraints, discrimination, or other barriers to creating new businesses or expanding current businesses, there is some loss of efficiency in the economy.  Although it is difficult to determine the value of these losses, barriers to entry and expansion that minority-owned businesses face are potentially costly to U.S. productivity, especially as minorities represent an increasing share of the total population.  Barriers to business growth may be especially damaging for job creation in poor neighborhoods.  Minority firms in the United States hire more than 4.7 million, a disproportionate share of them minorities, and many of these jobs are located in disadvantaged communities.

As Professor Jones states, “small business creation is an essential part of community economic development (CED) strategy for developing low income communities.”
  In reviewing the history of transactional clinics in addressing social justice issues, Professor Jones further goes on to note that:

While new clinics, such as AIDS/HIV and domestic violence, resulted from specific public crises, the genesis of transactional programs stems from two factors:  the failure of the litigation paradigm to eradicate poverty and the need to broaden the clinical curriculum.  Early CED programs grew out of clinical work with the homeless and representing tenants.  Recognizing that homeless people had no place to go, the solution was to facilitate affordable housing by assisting nonprofit housing developers.  Poverty law teachers who were pessimistic about the efficacy of litigation strategies to address persistent poverty also saw CED work as an important new area.

Often, these businesses have chosen to maintain a sustainable business model rather than a growth model.  In either case, this client provides the perfect opportunity to teach these students how small business development can be a vehicle for social change and how their work can a vital aspect of that development.  If an SBC can assist in creating economic development in a traditionally economically depressed or struggling area, many social justice issues can be addressed.  Concurrently, the business growth in that local community results in more business opportunities for the business attorney.
  

An SBC has the ability to demonstrate clearly how law students can add value to both the client and the community.  Law students who have focused on transactional/commercial studies can graduate thinking that their recently acquired skills do not provide an opportunity to impact social change.  They hear about their “earthy-crunchy” classmates working on prisoner rights cases, domestic abuse hearings, housing court mediation, children’s rights and do not see where they fit in.  An SBC focusing on microenterprise development provides this vehicle into the world of professional service.  One of the highlights of my semester is watching the Alex P. Keaton
 or Gordon Gekko
 student begin to understand and appreciate the business approaches of Muhammad Yuris,
 Bill Drayton
 or Matthew and Jessica Flannery.
  These students often begin thinking business and corporate law has nothing to do with poor people but ultimately realize that when properly nurtured, necessity entrepreneurs (entrepreneurs who have become disenfranchised due to societal factors including for example economic recession, racism, sexism, discrimination, immigration status, or prior incarceration) can ultimately have a dramatic impact on economic growth.
  

III.  A Small Business Clinic Drafting Process
This section attempts to provide a drafting process that balances the needs of students to participate in a well-rounded, enriching and stimulating practical skills experience with the professional mandates of serving live clients, and particularly live clients who may have access to justice impediments. 
  The process takes into account both the supportive versus directional theories of the clinical community and the product versus process approach in the legal writing community.  Professor Gilson’s value creation theory acts as a unique overlay to this analysis for transactional clinics.  

In identifying “practical skill” as one of the three pillars for the framework legal education, together with legal analysis and professional identity, the Carnegie Report recognizes the different pedagogical approach necessary for skills training:

Thus teaching to develop practical skill, particularly when it involves work with clients, frequently requires settings and pedagogies different from those used in the teaching of legal analysis.  Such teaching develops distinctive habits of mind, along with important skills of interaction.
 

Legal writing pedagogy identifies two main approaches for teaching legal writing – the traditional “product” approach, also called the Formalist Perspective, and the newer “process” approach, often referred to as the New Rhetoric.
 Professor Levin provides a good overview of these two approaches:
“To oversimplify, the product approach concentrates on the formal components of legal writing, formats, organization, and language and style and is mainly concerned with clarity and accuracy.  The writer’s principal focus is on what to write and the rules for writing while the professor’s principal focus is on critiquing the final product.  This approach assumes that the thinking process is finished before the writing process begins.  In contrast, the process approach concentrates on the process of writing by helping students develop an understanding of how and why the product came into being.  This approach considers writing to be a recursive (rather than linear) process whose basic stages are pre-writing, writing and revision.  These states overlap and intertwine.  The process approach emphasizes the rhetorical context of the writing, i.e., the audience or multiple audiences for whom it is written and the purposes or multiple purposes for which it is written.

Supervisory versus Directional relationships between supervisors and students.
  

This article focuses solely on the drafting aspect, although it is imperative that students both elicit the appropriate client information
 and obtain substantive background information
 before they begin the drafting process.

A. Review Available Drafting Methods
· Is time being appropriate spent (six weeks to get choice of entity memorandum out to client)

· Are students being spoon fed?

· Has clinic transformed into drafting class?

· Are client’s needs being met?

1. Drafting from the Blank Page

Legal drafting purists may say that students should start with a blank sheet and go forth and conquer the subject matter.  This process of thinking through the issues, determining what is appropriate for the client, drafting to the client’s needs and revising the original work through numerous drafts with the professor would likely give the student a worthwhile educational experience.  For example, a newly formed LLC should have an operating agreement that addresses at a minimum operational procedures,  transfer of interests and withdrawal or admission of partners.  One potential drafting method would be to first have the students, many of which will not know what an operating agreement is, draft a document from scratch and simply require them to address issues in the document that members of a new LLC should clarify before proceeding.   That document can either be the starting point for further drafting of an operating agreement, or could then be compared with a sample operating agreement.  

Any small business clinic professor would likely concede that this drafting experience would indeed be valuable for the student.  However, given the time required to have students draft a comprehensive operating agreement for an LLC, in most cases such an exercise process would not be practical.  Of course, this goes back to the analysis of how many credits are awarded in the clinic, how many clients are taken per student, and other factors referenced above in the structure of the clinic.
2. Teaching How to Use Third-Party Forms
Transactional attorneys depend on the use of a variety of third-party forms in drafting.
  Standard sources for forms include general form books,
 as well as form books based on specialized areas of law including bankruptcy,
 real estate,
 corporate work,
 securities transactions
, and trademark.
 In addition to practice area form books, there are also form books for particular states.
  There are national CLE providers which provide conference material which includes numerous forms and practice aids.
  Computerized legal information providers
 maintain many of these treaties (and numerous others) in their respective forms libraries.  In addition to these traditional sources, there are new companies that are focusing solely on providing forms to practicing lawyers
 as well as providing do it yourself options for non-lawyers.
  Within academia, there are also organizations that provide registered members with access to forms and prior work product.
  By searching public filings on the SEC website, specifically Attachment 10 consisting of recent agreements, you can obtain forms of recent actual transactions by some of the largest law firms in the world.  Finally, students can simply Google the name of the document they are seeking and often pull up documents from a variety of other sources.
  

If students hope to become efficient practitioners, they must get comfortable using forms and a small business clinic provides the perfect environment to do so.  To accomplish this, students must learn how to use forms as well as how to pick the right form to use.  The use of forms also provides a great opportunity to discuss with students what service they actually provide as compared to all the recent do it yourself providers.

Students are told from an early age that plagiarism is bad.  In most law school, plagiarism is a basis for expulsion.  So there is often a resistance when during the clinic orientation, I begin to explore the numerous form sources available and tell students these can be the starting point for some of their drafting.  Students are rightfully nervous, but often for the wrong reasons.


There are dangers of using forms, but plagiarism is not one of them.  The largest danger is that students feel the forms are both the starting and ending point.  Students need to quickly learn that this is not a fill-in-the-blanks exercise.  Students need to understand that part of the transactional lawyers craft is using forms efficiently.  The craft involves tailoring the form to the specific needs of the client.  Ultimately, this can mean that for a certain document, a student may need to review five or six or more different forms, and then chose the best drafted.  Furthermore, the student may need to take certain aspects of one form and combine that with certain aspects of another.
  In many ways, this drafting process is the nuts and bolts of transactional practice and likely what critics say is missing from legal education.

When specifically dealing with drafting contracts, this drafting process also allows the student to be exposed to some of the most common drafting errors.  For example, they quickly learn the age old adage that, despite using a form, you never include a term in a document that you do not understand (for in most cases, the one term you do not understand is the only one the client will ask about).
  Students also must spend time ensuring that all defined terms (capitalized) are properly used in the document.  As the revisions continue, the students must ensure that all internal references are accurate despite sections coming in and out of the document.  
When using models for drafting purposes, it is advisable to analyze several (i.e., at least three) form documents.  In my clinic, I require students to submit all forms utilized in their drafting.  I will want to see copies of the form documents you used in creating any client work product.  You should carefully read relevant provisions of the model document and understand them prior to using them in client work product.  Understanding each provision and its purpose will allow you to properly craft customized work product that meets the specific needs of a particular client.  
3. Internal Forms
In addition to third-party forms, a transactional clinic can determine that use of its own internal form(s) is appropriate and efficient.  This practice mirrors real world practice where a law firm’s forms library can become one its most valuable asset.  It also provides an opportunity for students to see how an internal form can progress over time.  Students can be instructed that in using the internal forms, they are also required to note how the form can be improved.  It provides an opportunity for discussion that once the clinical professor has used a form for a few semesters, it may be more difficult for her to see where the form can be improved and therefore the new students each semester have the opportunity to add significant value to the quality of the clinic materials.  This process provides an opportunity for students to see how documents can be improved and also provides an opportunity to leave a legacy to future students and clients.  Students realize that the benefits of their efforts will be realized not only by their current clients, but also by the students and clients in the years to come.  That does provide a catalyst and motivation for putting forth a greater effort in drafting.
Another potential use of the internal forms, which my clinic is exploring but not yet implementing, is the potential for having these forms (as improved over time) available online for alumni of the clinic to use in their practice.  The concept would be that having participated in the clinic, they understand how and when to use forms and therefore, the clinical professor can feel comfortable making these documents available to alumni for reference in their practice.  Such an online, password protected resource could also provide an opportunity and environment for these practitioners to comment on the documents and provide their input from practice.   

The following provides examples of specific issues which I believe are appropriate for the use of internal forms.
  
i. Engagement Letter
When I first began teaching in the clinic, I would have the students find three sample engagement letters and then draft a proposed engagement letter for the first of their three clients.  The students would generally find appropriate forms and get an effective first draft.  However, clinic practice has numerous unique aspects not found in standard forms which need to be addressed in retainer letters.  For example, it is important for our clinic that we limit our commitment to specific discrete items (e.g., advise on choice of entity, drafting/review of employee handbook, preliminary trademark availability analysis).  We do not act as general counsel to our clients nor do we establish an ongoing relationship.  This reflects the facts that the clinic does not operate over the summer and the fact that the clinic provides a limited resource in the region which we want to be able to share with as many clients as possible.  We do allow clients to reapply for the clinic and usually have one client each semester from the prior semester.  An additional unique term of the letter reflects that it is students providing the work and therefore it will generally take longer to produce.
The relevance of these unique terms from a drafting perspective is that it is not likely the students will include these on the first draft thus requiring a significant first revision.  Ultimately, the time involved in the numerous revisions resulted in engagement letters taking much longer to produce.  After two semesters, I determined that a form engagement letter was appropriate.  Having this first document utilized as an internal form within the first few weeks of class provides a good opportunity document to discuss the drafting process.  Furthermore, given that this first project will not involve significant substantive input from the students, it allows the students to quickly learn the clinic process for case management and revising documents.
  
For example, I still require students to find three other form retainer letters from various forms libraries and see if our letter can be improved.  I encourage them to critically read the current form letter and see if they feel it adequately describes the engagement, is well written and, if they were clients, whether they would understand the document.  The students hybrid status as laymen and soon to be lawyers, makes their input on the whether the letter will be understood by clients makes their input invaluable.  Additionally, it is the first opportunity for students to see that their suggestions may be used to modify a clinic form.  When a student makes that suggestion and sees the clinical professor acknowledge that yes, their suggestion would be an improvement over the current draft, it creates confidence in the student and puts in place a model for future document processing.  Even for students who do not take that initial step of improving the form can be shown how one of their fellow clinicians found an area for improvement which was implemented.  That peer modeling process again sets tone for the entire clinical experience that the students input is valued, necessary and ultimately, an important and crucial part of the lawyering process. 

Also gives students an opportunity to see how an internal office form can improve over time.  I encourage students to make suggestions to internal office forms explaining that this will benefit their client as well as the clinic going forward.  Taking a form engagement letter from four years ago and comparing that with the current form uses shows students how a document can improve over time.  It can also be a bit humbling for the clinical supervisor who has to explain why a document when out with what now appears to be somewhat significant warts and bruises.  By using the engagement letter for this purpose at the beginning of the semester, students see how they can add value and begins to show how a law firms internal forms can develop over time.  

ii. Choice of Entity Memorandum
There are numerous resources to assist students in understanding the choice of entity issue.
  However, these resources are often focused primarily on medium to larger enterprises.  The analysis for a microenterprises are often somewhat different than that of larger enterprises.  For example, for a larger or well-financed venture, the initial formation and annual fees may be inconsequential, as would be the anticipated costs for having an additional tax return for a new entity.  However, for a microenterprise started by a necessity entrepreneur may find that these fees constitute a percentage of their entire anticipated reveneues.
  Additionally, the clients of need based small business clinic usually do not have significant personal assets (or at least the assets they have are statutorily protected)
 and therefore, the benefits of entity protection are minimal at best.  Given the limited resources of the venture and the limited personal assets of the clients, a recommendation may focus more on the benefits of an appropriate commercially insurance policy and/or contract provisions rather than traditional entity protection.

Given these unique aspects, this may be an appropriate subject matter to draft an internal office form that specifically addresses both microenterprise needs and state specific laws.  (See Appendix B for an example of such an internal memorandum).  Note that the sample provided with this article are fairly extensive.  The idea is that a large percentage (50% or more) will be taken out as not relevant for the client.  Furthermore, the clients are given these memorandums and then they follow up with meetings with students to discuss the content. This gives them the opportunity to digest the material and then ask questions. 

An additional reason for a choice of entity form rather than original drafting for the students is the proposition of whether time spent by students researching this issues could be better spent in other endeavors that can add greater value to the client’s venture.
  Client’s often feel that choice of entity is a crucial to their venture and incur significant anxiety about the issue, sometimes resulting in what I refer to as a “legal paralysis.”  A student drafting of a choice of entity memorandum either from a blank page or even a commercial form will require significant time for both learning the concepts and working on revisions.  During my first year of running the clinic, such requirements often resulted in a choice of entity memorandum not getting out for six weeks or longer.


This significant time expended on this issue creates two problem.  First, it leaves the client continuing to worry and experience anxiety about the status of what they have deemed as a crucial issues.  Second, it removes time the students can spend on other issues that could create greater value for the client.  For example, a client wanting to start a consulting business most likely will want a form service agreement to use with her customers.  This contract, rather than a choice of entity decision for a client with little to no personal assets to protect, is the crucial document for the client to begin to generate revenues.  In allocating clinic resources based on the structure of the clinic, that is where the students can add actual value rather than educate a client on potentially theoretical issues that ultimately have little impact on their ability to generate revenue.    
[When it is appropriate to form an entity, in many cases it is an LLC.  Then also provide an entity operations memo explaining the important aspects of operarting as an LLC (insert issues from memo).
  This memorandum also provides an opportunity to discuss what attorneys add to to the process versus online entity formation providers or do it yourself books.  

[Longer client memos because the clients may not have access to legal services in the future.  My clinic structure does not lend itself to long term relationships, but rather trying to provide discrete legal services over a semester and not entering into a general counsel relationship.
  Provide general guidance that perhaps they can use in the future for their next venture.  Explain to students that while the client may not hit it out of the park with this venture, part of what the clinic is doing is increasing the client’s legal and business acumen such that for their next venture they will start from a greater position of knowledge and understanding and thereby hopefully have a greater chance of success.  This also provides for a discussion of understanding the culture of entrepreneurship wherein entrepreneurs are greater risk takers (certainly greater than most lawyers and law students) and much less intimidated by fear of failure.
      
iii. Employee v. Independent Contractor
Similar to choice of entity issues, there are numerous resources available to educate students on the relevant issues.
  However, again, the employee v. independent contractor issue is somewhat unique for microenterprises and certainly in regard to state specific issue.  Again, this presents an opportunity for the firm to create its own internal form.  [discuss unique MA issues that generic analysis would not cover]
iv. Employee Handbook/Client Memorandum

Incentivizing employees can also be a means of creating value.
  Client come in wanting strict rules for what their clients can do.   This presents an opportunity for students to discuss with clients the value of also incentivizing.  Our clinic had two clients who had janitorial and landscaping employees.  Both of these industries have significant employee turnover.  The clients were primarily concerned with addressing employee misconduct.  In the process of drafting the employee handbook, we were able to discuss with them the value of incentivizing employees through medical
 or retirement benefits
, the potential this provided for decreasing employee turnover and ultimately the possibility that this reduced turnover could translate into a competitive advantage.  
v. Non-Disclosure Agreement

Reciprocal v. non-reciprocal; definition of “confidential information.”  Gives great opportunity to ensure students know how to use form.  Form has clause regarding public filings, which pretty much universally will not apply to our clients.
  If a student fails to remove this clause in working with the form, that omission can provide a great opportunity for discussion, e.g., is that applicable to the client; if a client is looking for a concise document, is this clause appropriate; what did you consider when you first read the clause; did you understand the clause (and if not, why did you leave it in).
Also provides opportunity to make client specific modifications to a form.  NDA will have general definition of “confidential information” but that section in particular lends itself very well to unique client requirements.  Specific information or documents prepared by the client can be added, in addition to the general terms, thus demonstrating the process of using a form to address unique client needs.
vi. Contract “Boilerplate”

Contracts generally have two parts:  the deal and the legal terms or boilerplate.  The clinic can coordinate boilerplate as it is interpreted in that state and model clauses to be used.  Therefore, the students can focus on the deal and then also insert appropriate boilerplate as necessary.  Can also have  a client memorandum explaining the terms of the agreement.  
4. Prior Clinic Work Product
For small law firms that do not have the resources to maintain a forms library, the result is that the “most recent deal” becomes the form.   The problem with that is that a drafter (i.e., the new associate) can lose the unique provisions that were utilized three deals prior.  This is also a danger in small business clinics.  For that reason, appropriate internal forms are appropriate, as discussed above.  However, there are certain unique documents/research issues that are not common enough to have an internal form for, but which could be maintained for future reference.  The question becomes again whether providing these prior documents to students inhibits or enhances the learning process.  In most cases, I argue it enhances.

One certain fact is that no two businesses are exactly alike.  Therefore, even when there are similar issues being faced by the client, there is always one aspect of the client’s situation which is unique and which requires original research and drafting.  Therefore, allowing students access to prior research allows them to benefit from the clinical expertise already developed and enhance that expertise with future in depth research into the new issue.
The following provides some more unique issues which my clinic has experienced: [insert list from miscellaneous work section of prior work library].

B. Select the Appropriate Drafting Method

As indicated above, there are numerous forms available for students to use.  Efficiently and effectively selecting the appropriate form is part of the craft of being a transactional attorney.  The clinical professor can guide the student through the process of finding the appropriate form to use as a starting point.


This process allows for a discussion of the value of state specific forms versus jurisdictionally generic forms.
  It also allows the students to compare the quality of forms from various providers.  This often begins to clearly demonstrate to the students the value 

C. Ensure Effective Document Revisions
Best Practices articulates a principle related to the necessity for faculty oversight of work product:

Principle:  All student lawyer activities that are client- or outcome significant are approved in advance by clinical faculty and either directly observed by clinical faculty or recorded for subsequent review.
 

Personal meetings with professors, fellow student review, blacklining, TimeMatters case management 
The comments to this principle state that, at a minimum, the clinical faculty should review all correspondence and legal documents prepared by students.

D. Obtain Client, Student and Graduate Feedback

Client ( did you understand the documents you received, did it assist you operating your business, will you use the documents prepared 

Student ( beyond standard classroom assessment to include specific drafting questions:  did you feel like it was a drafting class, did you feel like a scribe (were you spoon-fed), do you feel you added value to the client, do you believe your drafting skills improved, do you believe you are more prepared to enter the legal profession
Graduate ( Do you feel the clinical experience prepared you for drafting in your first job; did you feel prepared; how would you compare you preparation with fellow associates (1 yr, 2 yr)

Conclusion
A process is needed to effectively draft documents in an SBC.
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� Thus far, I have been responsible for the client selection.  In the future, I would like to involve the students in the client selection process.  See generally, Adrienne Jennings Lockie, Encouraging Reflection on and Involving Students in the Decision to Begin Representation, 16 Clinical L. Rev. 357 (2010).





� Philip G. Schrag, Constructing a Clinic, 3 Clinical L. Rev. 175 (1996); see also Meredith J. Ross, A “Systems” Approach to Clinical Legal Education, 13 Clinical L. Rev. 779 (2007).  


� Ronald J. Gilson, Value Creation by Business Lawyers: Legal Skills and Asset Pricing, 94 Yale L.J. 239 (1984).





� Ronald J. Gilson, Value Creation by Business Lawyers: Legal Skills and Asset Pricing, 94 Yale L.J. 239, 241 (1984).  Many have reviewed, critiqued and extrapolated on this theory since its first publication, see generally   George W. Dent, Jr., 64 Bus. Law. 279 (February, 2009) (Professor Dent argued that Professor Gilson’s focus on M&A transactions was misplaced in that business lawyer’s are more aptly described as “enterprise architects” dealing with a variety of issues for the client.  Prof Dent’s article is extremely useful in expanding on the ways that business lawyers create value (for example, Choice and Scope of Entity) for clients, which I believe is consistent with Prof Gilson’s original theory of value creation);  See also, Peter J. Gardner, A Role for the Business Attorney in the Twenty-First Century: Adding Value to the Client’s Enterprise in the Knowledge Economy, 7 Marq. Intell. Prop. L. Rev. 17 (2003) (continuing the process of defining what business lawyers do and how they create value in a knowledge based economy); Steven L. Schwartz, Explaining the Value of Transactional Lawyering, 12 Stan. J.L. Bus. & Fin. 486 (Spring 2007) (examines data from an empirical study he conducted which concludes business lawyers primarily add value by reducing regulatory costs).





� Gilson, supra  note ___, at 303.





� Gilson, supra  note ___, at 244.  See also, Lisa Bernstein, The Silicon Valley Lawyer as Transaction Cost Engineer, 74 Or. L. Rev. 239, 242 (1995) (providing both a clear overview of Gilson’s Capital Asset Pricing Model framework and exploring how Silicon Valley lawyers might create value).





� Gilson, supra  note ___, at 244.





� Id. at 303.





� Id. at 302.





� Id. at 305.  Prof Gilson expanded the applicable theoretical disciplines by citing the economics of information, the positive theory of agency, and the theoretical basis of negotiation.  Ronald J. Gilson and Robert H. Mnookin, Foreward:  Business Lawyers and Value Creation for Clients, 74 Or. R. Rev. 1,6 (1995). 


� George W. Dent, Jr., Business Lawyers As Enterprise Architects, 64 Bus. Law. 279, 284-285 (2009). See also, comments by Professors Dent and Gilson at the Emory Law School Center for Transactional Law and Practice, 2010 Conference:  Transactional Education:  What’s Next, audio address of keynote speakers available at �HYPERLINK "http://www.law.emory.edu/centers-clinics/center-for-transactional-law-practice/2010-conference/conference-audio.html"�http://www.law.emory.edu/centers-clinics/center-for-transactional-law-practice/2010-conference/conference-audio.html�.





� Steven L. Schwartz, Explaining the Value of Transactional Lawyering, 12 Stan. J.L. Bus. & Fin. 486, 489 (“By ‘value’ this article essentially means monetary value.  This would include not only lowering direct costs but also indirectly saving costs, such as reducing the time and effort that parties need to devote to a business transaction.  Value also may include less tangible (and thus less quantifiable) factors, such as employing an experienced lawyer to increase client confidence and reduce anxiety.”)





�Gilson, supra  note ___, at 264.





�Gilson, supra  note ___, at 272.





� Constance E. Bagley & Craig E. Dauchy, The Entrpreneur’s Guide to Business Law, (2nd ed. 2003).





� Robert W. Fairlie & Alicia M. Robb, Race and Entrepreneurial Success:  Black, Asian and White-Owned Businesses in the United States, 2-3 (2008)





�See Jones, Small Business, supra note ____, at ____.





� Id. at ____. 





� Gouvin, supra note _____.





� Family Ties (NBC television broadcast 1982-1989).





� Wall Street (20th Century Fox Film Corporation 1987).


� Founder of the Grameen Foundation.  The Grameen Foundation helps the world’s poorest, especially women, improve their lives and escape poverty through access to microfinance and technology. See, Muhammad Yunus, Building Social Business:  A New Kind of Capitalism that Serves Humanity’s Most Pressing Needs, (2010).


� President and CEO of Ashoka, a global association of the world’s leading social entrepreneurs.  See ASHOKA:  Innovators for the Public, http://www.ashoka.org/.





� Founder of Kiva.org, person-to-person microcredit lending platform which allows any individual in the world to be a banker to the poor by connecting the working poor with microloans from anyone in the world.  See Kiva: Loans that Change Lives, http://www.kiva.org/. 





� This transformation is not theoretical.  Most recently, my clinic had a group of entrepreneurs seeking legal advice for starting a business venture taking into account their current immigration status.  At the beginning of the semester, a student questioned why we were helping “those people.”  At the end of the semester, she applied for a position with a non-profit organization that supports economic growth through immigrant worker’s cooperatives.    


� Gilson & Mnookin, supra note ___, at 13 (“While lawyers may often play a very constructive role in creating value, value can only be created through a process – characteristically negotiation – that may sometimes fail.”)  This concept of process necessity can be applied to other business lawyer skills; in this case document drafting.





� The Carnegie Report, supra note ____, at 14.





� Cheri Wryon Levin, The Doctor Is In:  Prescriptions for Teaching Writing in a Live-Client In-House Clinic, 15 Clinical L. Rev. 157, 178 (2008); Angela J. Cambell, Teaching Advanced Legal Writing in a Law School Clinic, 24 Seton Hall L. Rev. 653, 663-4 (1993).  See also, The Carnegie Report, supra note ____, at 111 (“The teaching of legal writing can be used to open a window for students onto the full complexity of legal expertise.”).





� Id. at 178-179, (citations omitted).





� Margaret Martin Barry, Clinical Supervision:  Walking That Fine Line, 2 Clinical L. Rev. 137 (1995); Katherine R. Kruse, Biting Off What They Can Chew:  Strategies For Involving Students in Problem-Solving Beyond Individual Client Representation, 8 Clinical L. Rev. 405 (Spring 2002); see supra notes 6-11 (re: directional v. supervisory relationships).





� The MacCrate Report, , supra note ____, at Part II, Section B (“Indeed, the lawyer is not even  in a position to diagnose the client’s problem adequately unless the lawyer has the range of knowledge and skills necessary to look beyond the client’s definition of the problem and identify aspects of the problem and related problems which the client has not perceived.”)





� Students will need to obtain additional substantive knowledge before they can draft client work product.  For example, students will be able to advise a client as to choice of entity or prepare a service contract from taking a traditional business organization or contracts course respectively.  Doctrinal courses appropriately focus primarily on imparting the ability to perform legal analysis rather than the specific substantive content of the subject matter.  This is appropriate because to teach what the law currently “is” in a certain semester in a certain state, would misrepresent the organic nature of the law as well as the nuances of different state law applications.  However, when a clinical student has to provide legal advice to a live client, it is then time for them to ascertain what the law “is” at that point in time and how that impacts the client.  Imparting this substantive knowledge specifically in regards to SBC clients can begin during orientation. My intention is that in the initial client interview the student will not have the “deer in the headlights” look when the client asks about forming an LLC, classifying someone as an independent contractor rather than an employee, or indicate they want a website disclaimer.  The goal is to give the students the tools such that they can provide a general principle (e.g., “generally in Massachusetts it is difficult to classify anyone who performs services for your business as an independent contractor”) together with the appropriate caveat that they will need to further review the law in regards to the client’s particular situation before they can provide a definitive answer (e.g., “however, we’ll need to gather more facts from you regarding what this person does for you and then further review the law before providing you any definitive advice.”)  That being said, the students also need to be prepared for the question that no one could have anticipated, (e.g., “I know I didn’t mention this on my application, but in addition to my organic farming, I would also like to sell the produce from an old ice cream truck I just bought by driving through the local neighborhoods.  Can I do that?”).   Throughout the semester, I provide students references to research material in the student manual and internal form memos.  Finally, students are also instructed to conduct original research.  However, by facilitating access to the appropriate resources, students can hopefully acquire the necessary substantive knowledge necessary to advise their clients.





� While this article focuses solely on the drafting aspect of client representation, these mandatory steps (interviewing, researching) further demonstrate the numerous skills that students must master in an SBC.





� See, e.g., Andrea M. Matwyshyn, Technoconsen(t)sus, 85 Wash. U. L. Rev. 529, 573 (2007) (referencing that transactional attorneys often borrow forms from each and use each others’ cumulative experience, particularly in the context of User Agreements which are available online, and a transactional attorney will frequently review other attorneys’ work as a point of reference before drafting her own agreement); Judith Kilpatrick, Specialty Lawyer Associations:  The Role in the Socialization Process, 33 Gonz. L. Rev. 501, 510 (1997-1998) (noting that the American College of Real Estate Lawyers focuses its activities narrowly, limiting its involvement to technical aspects of law such as precision in statutory language or standardized legal forms.)





� See Jacob Rabkin & Mark H. Johnson, Current Legal Forms, with Tax Analysis,  (1997); Warren’s Forms of Agreement, (Matthew Bender and Company Inc., 1997).





� See Bankruptcy Code, Rules and Forms (2010 ed., 2009); William L. Norton Jr. & William L. Norton, III, Norton Bankruptcy Law and Practice, (3d., 2010).





� See James P. McAndrews, Commercial Real Estate Practice Manual with Forms (Second Ed., 2009); The Commercial Lease Formbook: Expert Tools for Drafting and Negotiation, (Ira Meislik & Dennis M. Horn, Second ed., 2010).





� 





� 





� Steven H. Baserman, et al., Guide to Registering Trademarks  (2006) (containing a CD with relevant forms).





� See Michael J. Bohnen, et al., Massachusetts Corporate Forms with Practice Commentary, Vols I & II  (2006); David F. Hendren et. al., Drafting Commercial Documents in Massachusetts, Vol I & II (1999); Stanley Keller, et. al., Massachusetts Business Lawyering,  (2007); William B. Koffel, et al, Drafting Employment Documents in Massachusetts, Vol I & II,  (2002); Andrew L. Nichols, Massachusetts Corporate Forms and Practice Manual (2009)





� Drafting Corporate Agreements, (PLI Course Handbook, 2007); (ali-aba reference)





� See generally Westlaw, �HYPERLINK "http://www.westlaw.com"�http://www.westlaw.com�; Lexis-Nexis, �HYPERLINK "http://www.lexis.com"�http://www.lexis.com�.





� See Practical Law Company, �HYPERLINK "http://us.practicallaw.com/"�http://us.practicallaw.com/�.





� See Findforms, www.findforms.com/; US LEGAL, www.uslegalforms.com/; Legalzoom, http://www.legalzoom.com/; Rocket Lawyer, www.rocketlawyer.com/; www.oncle.com.   


 


� Emory transaction exchange; Kaufmann e-law.





� See e.g., variety of results of Google search for “partnership agreement.”





� One student was so uncomfortable with the concept, that despite giving him a form engagement letter to use, when I got his first draft he submitted a completely different document which he explained he thought was “better.”  This again creates a great teachable moment of what partners he will be working for will want (total rewrites of office forms or thoughtful modifications to the current form the firm has been using for years).





� This often creates a teachable moment when defined terms in one section are not transferred to the final document.





� Of course, for every adage, there is an exception.  For example, if we are drafting an operating agreement there will be partnership tax principles included which simply could not be absorbed by the students in one semester (arguably even if the class was nothing but a doctrinal partnership tax course).  Thus far, that is only time I tell students that during the client meeting to discuss the agreement, I will field any questions that come up regarding those partnership tax sections. 





� Clinicians who would like to review any of these referenced forms are free to contact the author directly.





� See infra Part B.3.ii.


�Constance Bagley & Craig Dauchy, The Entrepreneur’s Guide to Business Law (3rd ed 2007) (specifically Chapter 4 “Deciding Whether to Incorporate” and Chapter 5 “Structuring the Ownership”); Robert L. Brown & Alan S. Gutterman, Emerging Companies Guide:  A Resource for Professionals and Entrepreneurs, ABA (2005) (specifically Chapter 3 “Non-Tax Aspects of Forming and Organizing a New Business” and Chapter 4 “Tax Aspects of Forming and Organizing a New Business”); Jean L. Batman, Advising the Small Business: Forms and Advice for the Legal Practitioner (1st Edition 2007) (specifically Chapter 5 “Legal Structures for Small Businesses,” Chapter 7 “Organizing or Cleaning Up an LLC,” Chapter 8 “Organizing or Cleaning Up a Partnership,” Chapter 9 “Founders and Advisors”, Chapter 14, “Providing Equity Incentives to Employees”); J. William Callison & Maureen A. Sullivan, Limited Liability Companies:  A State-By-State Guide to Law and Practice  (2007); Stanley Keller, et al., Massachusetts Limited Liability Company, Forms and Practice Manual  (2006) (containing CD with forms); Alson R. Martin, Limited Liability Company and Partnership Answer Book (2007); Peter M. Rosenblum, et al., A Practical Guide to Massachusetts Limited Liability Companies, (2nd ed. 2006); Richard W. Southgate, et al., Massachusetts Corporation Law and Practice  (2006) (containing CD); Business Certificate Filings: City of Springfield, Massachusetts, http://www.springfieldcityhall.com/COS/clerk-business.0.html, (last visited Sept. 15, 2010);  Massachusetts Department of Revenue, Sole Proprietorships,http://www.mass.gov/?pageID=dorterminal&L=3&L0=Home&L1=Individuals+and+Families&L2=Help+%26+Resources&sid=Ador&b=terminalcontent&f=dor_business_taxguide_solepropupd&csid=Ador (last visited Sept. 15, 2010).








� In Massachusetts, the fee is $500 per year. Coporations Division, Limited Liability Company Information, �HYPERLINK "http://www.sec.state.ma.us/cor/corpweb/corllc/llcinf.htm"�http://www.sec.state.ma.us/cor/corpweb/corllc/llcinf.htm� (last visited Sept. 15, 2010).





� For example in Massachusetts, up to $500K of the value of a home is protected by the homestead act and retirement accounts are specifically exempted from judgment collection assets.  Mass. Gen. Laws ch. 188, §1 (2004).





� While I appreciate there are potential real self-employment tax savings that can be recognized by operating as an entity and therefore reclassifying a portion of earnings as distributions or dividends, for relatively new start-ups of ventures with little revenues, this more sophisticated tax planning can be offset by more expensive accounting and tax preparation fees and cause a client to lose focus on assessing whether she has a viable business model.


� Additional client deliverables in this situation would be an operating agreement containing appropriate buy-sell provisions as well as a client memorandum explaining these terms.





� That being said, we usually have one or two clients who carry over from one semester to the next, and have had a few clients for  more than one semester.  This assessment clearly involves analyzing client needs and clinic resources.  





� Reference to entrepreneurial principles literature.





� Mass. Gen. Laws. 149 § 148B (2004); Chaves v. King Arthur’s Lounge, No. 07-2505, 2009 WL 3188948 (Mass.Super. July 30, 2009); ; Advisory from the Massachusetts Atty. General’s Fair Labor Division on M.G.L. c 149, §148B (2008); Department of Revenue TIR 05-11: Effect of New Employee Classification under M.G.L. c. 149, s. 149, 148B on Withholding of Tax on Wages under M.G.L. c. 62B;  Hunter, Marsha E., Contingent Workers and Independent Contractors in Massachusetts, 45 Boston B.J. 8 (2001); Commonwealth of Massachusetts Department of Industrial Accidents, Employer’s Guide to The Massachusetts Workers’ Compensation System, available at www.mass.gov/Elwd/docs/dia/publications/er_guide_english.pdf; Massachusetts Department of Workforce Development, Simplifying the Unemployment Insurance Law:  A Guide for Employers, available at www.mass.gov/Elwd/docs/dua/business/3534p_508.pdf; .Mass. Gen. Laws 152, §1 (Worker’s Compensation, Definition); Congressional Research Service, Tax Gap:  Misclassification of Employees as Independent Contractors, September 14, 2009, available at www.iccoalition.org/CRS_Report.pdf; U.S. Government Accountability Office, Employee Misclassification:  Improved Coordination, Outreach, and Targeting Could Better Ensure Detection and Prevention, August 2009, available at www.gao.gov/new.items/d09717.pdf.





� Mnookin & Gilson, supra note ____, at 9 (“Lawyers can often play a role in creating incentive structures that dampen the potential for opportunistic behavior.”)





� Citation to MA partnership program for small businesses to provide health coverage.





� Cite to vanguard webpage with program for small businesses to establish employee retirement accounts.





� Insert language from form.





� For example, in drafting a horse boarding agreement for a client, the students found a form agreement used by an association of equestrians.   The form however set a negligence standard for the horse boarder.  Massachusetts has increased the culpability for horse boarders to reckless behavior.  By using the standard form, the students had removed the statutory protection the client was entitled to.  This wake up call for the students clearly demonstrated to them the dangers of using forms.





� Id. at 194.





�Best Practices, supra note 1, at 195.
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