2012 Wagner Competition

Frequently Asked Questions (“FAQ”)

Question 1:

I have a question about the style of the case in this year's fact pattern.  In the order granting certiorari, the plaintiff/employee is listed as "Petitioner/Cross-Respondent," while the defendant/employer is listed as "Respondent/Cross-Petitioner."  However, the order granting cert lists the first question presented as whether obesity-based discrimination can state a claim under the ADA.  The Plaintiff/employee actually won on this issue in both the lower courts.  It seems to me that the employee, as Petitioner, is in the awkward position of arguing first, and asking the Court to affirm the decision of the lower courts (the denial of the Rule 12 motion).  Ordinarily, a petitioner in a case would be asking the Court to reverse a lower court decision.  Shouldn't the defendant/employer be the Petitioner in this fact pattern, because it is requesting a reversal of the lower courts on the first issue presented?
Answer 1:

We ordered the questions on cert as they were ordered in both lower courts and as they would have to be addressed by the court.  Yes, both lower courts found in favor of the employees on this issue and the employees are the petitioners, but if the court finds that obesity is not a disability under the ADA, then there is no need to get to the second issue, whether a ban on class action claims in a CBA can be upheld, because the employees would have no claim under the ADA.  That is why we ordered the questions on cert in that way.  However, the competitor may address the issues in whatever order they'd like.
Question 2:

After reviewing the problem, we have a question for you regarding our team's argument.  We were assigned to argue for the Respondent on brief.  However, we notice the problem lists Fly Above Warehouses as "Respondent/Cross-Petitioner."  Does this mean that we must argue Respondent for issue one and Cross-Petitioner for issue two?  Also, how will this affect the rebuttal during oral arguments, since Respondent is also the Cross-Petitioner?
Answer 2:
According to the Rules of the Supreme Court, Rule 28(2) concerning oral argument:

"2.  The petitioner or appellant shall open and may conclude 

the  argument.  A cross-writ  of  certiorari  or  cross-appeal 

will be argued with the initial writ of certiorari or appeal as 

one case in the time allowed for that one case, and the Court 

will advise the parties who shall open and close."

Petitioner/Cross-Respondent, Mary Lou Costanza, will be arguing first as Petitioner and  will granted time for rebuttal. Respondent/Cross-Petitioner, Fly Above Warehouses, will be arguing second as Respondent and will not have the opportunity to reserve rebuttal time at the end. 

Question 3:

On page 2, part II Briefs in 5(g) the rules state "Briefs must not exceed thirty-pages.  This page limit does not include the cover page, table of contents, table of authorities, statement of the case, and appendices."  We are assuming this means it does include the Questions Presented or Summary of the Argument as well.  Can you please confirm that the Questions Presented and Summary of the Argument are similarly excluded from the page limit count.

Answer 3:

The Questions Presented and Summary of the Argument are NOT included in the page limit of thirty pages.  The thirty-page limit is restricted to the Argument section only.
Question 4:

On page 3, paragraphs 1 and 6, the rules instruct us to serve 5 copies of the brief; however, on page 8 the Proof of Service states that "We certify that our team served seven copies of its brief..."  Can you please confirm which number is correct?

Answer 4: 

Seven copies of the brief must be provided.  The rules have been edited to reflect this.
Answer 5:

In a typical discharge/just cause arbitration, the Union and the grievants ask for a "make whole" remedy, that is, to make the employee whole as if the unjust discharge had not taken place.  Make whole means back pay, restore seniority rights and "make whole in all other respects" from the date of discharge to the date of reinstatement.

Question 6:

First, on the obesity issue the problem uses several qualifiers for obesity, obesity, severe obesity and morbid obesity. For the purposes of this problem are we to assume that we are to make different distinctions about the type of obesity when these different qualifiers are used? 

Answer 6:

The issue on appeal is whether obesity can be considered a disability under the ADA, as amended. Should you decide that distinctions between the degrees of obesity would help your argument, you may include that in your brief. 

Question 7:

On the second issue, are we precluded from a discussion/argument on whether this issue should be in court at all (after considering Costanza)? 
Answer 7:

You are not precluded from making any argument that you think will help your side. If you think the argument/discussion is pertinent to the issue on appeal after a close reading of the fact pattern, you may include it. 
Question 8:

Because there was not a complaint provided with the fact pattern, I want to be sure that I have reconstructed how this claim was brought in the first instance.  I have a question regarding Ms. Costanza's representation of the thirty other union members/warehouse workers.  The fact pattern states: 


"This matter involves a lawsuit brought by Mary Lou Costanza on behalf of herself and all former employees and members of Froessel Union, Local 87 (“the Union”) similarly situated pursuant to the Americans with Disabilities Act, as amended (“ADA” and “ADAAA”), 122 Stat. 3552 (2009), against her former employer, Fly Above Warehouses, Inc., for wrongful termination and discrimination due to their obesity."  (R at 2.) 

"Costanza and the thirty other discharged union members timely filed a class action in Wagner District Court within ninety days of receipt of the right-to-sue letters in which they allege a pattern and practice of unlawful discrimination based on disability in violation of the ADA, as amended."  (R at 5.) 

Was the class ever certified?  Certifying an ADA class raises several issues related to the individual nature of the claims; arguably, the class here could easily be challenged. 

Please let me know if I should just assume that the class was appropriately certified even though the fact pattern does not expressly state such a conclusion. 

 

Answer 8:

The class was never certified.  

