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Thus, after spending four years in the ninth grade at MLK, Child Eight was told that she 
could no longer attend school.  Further, despite Child Eight’s grandmother’s frequent 
requests for “help,” and the fact that Child Eight remained in the ninth grade at MLK for 
four years, Child Eight never received any special education services at MLK.  Child 
Eight and her mother are now working without the assistance of FCPS to secure a GED 
for Child Eight.  
 
In sum, FCPS has violated Child Eight’s rights in the following ways: 

• By failing to identify, refer, and evaluate Child Eight for special education despite 
evidence that Child Eight may suffer a disability; 

• By failing to use any positive behavior interventions with Child Eight and instead 
punishing her by sending her to MLK and establishing no plan for her release and 
no consideration of her need for special education services. 

• By requiring Child Eight to withdraw from school when she turned eighteen.  
 
Based upon federal and state law and regulations, FCPS has been on notice that Child 
Eight may have been a child with a disability. Due to FCPS’s failure to comply with the 
identification, referral, and evaluation requirements of the IDEA, Child Eight  was 
deprived of her right to a free and appropriate public education since at least the 
beginning of her high school experience in the 2005-2006 academic year.   
 
PART TWO: FCPS HAS VIOLATED THE IDEA BY FAILING TO ENSURE 

THAT MIDDLE AND HIGH SCHOOL STUDENTS WITH 
DISABILITIES WHO MANIFEST BEHAVIORAL ISSUES ARE 
RECEIVING A FREE AND APPROPRIATE PUBLIC EDUCATION 

 
The second set of claims against FCPS include individual and class wide claims on behalf 
of six Petitioners (hereinafter “the FAPE Petitioners”) and all similarly situated FAPE 
students currently enrolled in a FCPS middle or high school, or the MLK alternative 
program who manifest behavioral issues which subject them to repeated disciplinary 
action including, but not limited to, court referrals, in-school suspensions, out of school 
suspensions, placement in alternative schools.  
 
Children with disabilities who manifest behavioral issues are far more likely than other 
children to end up in juvenile detention facilities –and eventually adult prison. Seven of 
every 10 children in the juvenile justice system nationwide have some kind of 
educational disability. Indeed, children with an emotional disability are three times more 
likely than their peers to be arrested before leaving school. Further, emotionally disabled 
students drop out of school at alarmingly high rates and almost three-fourths of those who 
drop out are arrested within five years. It is imperative that we serve these children as the 
law requires. See Quinn, Mary Magee, Rutherford, Robert B., Leone, Peter B., Osher, 
David M. Youth with Disabilities in Juvenile Corrections: A National Survey,  Vol 71, 
No. 3 (Council for Exceptional Children 2005).    
 
Part Two of this complaint is brought on behalf of individuals in FCPS middle and high 
schools or alternative programs who have been identified as having a disability, who 
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manifest behavioral issues and who have not received consistent positive behavioral 
intervention and who, instead, have been subjected to repeated and/or harsh, 
unproductive disciplinary actions, including placement in a disciplinary alternative 
program (Martin Luther King, Jr. Academy for Excellence) and repeated referrals to the 
juvenile justice system.  
 
I.  CLASS CLAIMS ON BEHALF OF FAPE PETITIONERS AND ALL SIMILARLY  
     SITUATED DISABLED STUDENTS 

 
FCPS has engaged in an on-going and systemic pattern of violating the procedural and 
substantive rights of the Petitioners and similarly situated disabled students by failing to 
provide them with a “free and appropriate education” (“FAPE”) under the IDEA.  
 
The IDEA ensures that all children with disabilities have access to a free appropriate 
public education (“FAPE”) designed to meet their unique needs, and protects the rights of 
children with disabilities to receive a FAPE.15 The ultimate responsibility for ensuring 
that IDEA obligations are met rests with the state education agency. See, 20 U.S.C. 
§1412(a)(11). The state agency in this matter is the Kentucky Department of Education. 
Regulations adopted to implement IDEA require each responsible state agency to ensure 
that each local educational authority establishes and implements all obligations dictated 
by IDEA. 34 C.F.R. §300.350. For the purposes of this Class Complaint, FCPS is the 
local educational agency (“LEA”) in question. 
 
On behalf of the FAPE Petitioners and all similarly situated middle and high school 
special education students, undersigned counsel make the following class claims: 
  

1.  Failure to Comply with the IDEA’s Disciplinary Provisions, including the   
     development of positive behavioral intervention plans targeting positive    
     behavioral change 
2.  Failure to Provide Education Services in the Least Restrictive Environment 
3.  Failure to Provide Program Options 
4.  Failure to Provide Nonacademic Services 
5.  Failure to Develop an Appropriate IEP 
6.  Failure to Provide Sufficient Related Services 
7.  Failure to Confer Educational Benefit 

 
A. FAILURE TO COMPLY WITH IDEA’S DISCIPLINE PROVISIONS 
 
FCPS has denied the FAPE Petitioners, and all similarly situated FAPE students, their 
right to a free and appropriate public education by failing to comply with the IDEA’s 
disciplinary regulations requiring specific protocol to be followed when imposing any 
disciplinary action, including in-school discipline and court referrals, against exceptional 
students with obvious and inherent emotional and/or behavioral problems that adversely 
affect the students’ educational performance. See 20 U.S.C. § 1412 (a)(6); 34 C.F.R. §§ 
300.107, 300.121, 530-536; 707 KAR 1:340. 
                                                
15 20 U.S.C. § 1400, et. seq. 
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FCPS middle and high schools are required to comply with the IDEA’s discipline 
provisions involving students with disabilities who have been removed from their 
educational placement for more than 10 school days within a school year.16 These 
provisions require FCPS middle and high schools to conduct Manifestation 
Determinations within 10 days of such referrals and/or removals; to conduct the 
Manifestation Determinations in good faith; to furnish on-going educational services that 
enable students with disabilities to continue to participate in the general education 
curriculum and to progress toward meeting their individual IEP goals; to have IEP 
committees conduct appropriate functional behavior assessments (hereinafter FBA); and 
to draft, review, and/or modify behavior intervention plans, as necessary, to include 
positive behavioral interventions, strategies, and supports, as necessary. See 20 U.S.C. § 
1415(k)(1)(A)-(H); 34 C.F.R. §§ 300.107, 300.121, 530-536; Bulletin Subpart A §519; 
707 KAR 1:340. 
 
The FAPE Petitioners’ educational records establish that FCPS middle and high schools 
are skirting the IDEA’s disciplinary prohibitions by placing students in alternative 
programs and the juvenile justice system to punish students with disabilities since the 
schools themselves cannot impose long-term suspensions or expulsions on such students 
under the IDEA.  FCPS’s use of its punitive alternative program and the juvenile justice 
system in this manner is a violation of rights of the Petitioners, and all similarly situated 
students, under the IDEA.  Indeed, the records of the FAPE Petitioners establish that their 
placements in MLK and/or their referrals to juvenile court were disciplinary actions 
taken after the Petitioners had engaged in misbehavior and reflect the choice of action 
taken, rather than any effort at positive behavioral intervention, functional behavioral 
assessment or other intervention. As such, FCPS violated the IDEA’s disciplinary 
provisions each time it placed an FAPE Petitioner in an alternative educational setting 
(MLK) and/or referred him/her to juvenile court without first conducting a Manifestation 
Determination. If a Manifestation Determination had been conducted and it was 
concluded that the Petitioner’s misbehavior was substantially related to his/her disability, 
then the Petitioner could not have been removed from his/her current placement and into 
an alternative program. Such a finding would also have meant that FCPS was required to 
conduct a Functional Behavior Assessment and to develop a positive behavioral 
intervention plan targeting positive behavioral change.  
  
Another related alarming fact is that despite the IDEA’s protective disciplinary 
provisions, an August 2008 Suspension Matrix Report by the Fayette County Schools 
Equity Council shows that while special education students made up only 7.08% of the 
high school student population during 2006-2007 school year,  they accounted  for 
12.85% of high school suspensions; and, similarly, while special education students made 
up only 9.42% of the of middle school student population, they accounted for 16.56% of 

                                                
16 MLK students, former staff and parents report that MLK has a pattern of sending children home during 
the school day and do not record the directive as a suspension. Frequently, they do not notify the parents 
when the child is sent home. The child is given a token, called “jingle jangle” by staff to ride the city bus 
home mid-day. 
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middle school suspensions.17 These disparities reflect that rather than adjust its behavioral 
programming for students with disabilities, FCPS chooses to suspend such students 
and/or transfer them to MLK and send them to the juvenile justice system. (See Ex. N). 
Further review of the data, reveals that MLK reported no data on special education 
suspensions for the last school year of the study, further skewing the data and leading one 
to consider that the disparity may be even larger than reflected in the numbers in the 
Suspension Matrix report.  
 
    B. FAILURE TO PROVIDE EDUCATIONAL SERVICES IN THE LEAST             
         RESTRICTIVE ENVIRONMENT 
 
It is presumed that FCPS will contend that the FAPE Petitioners who were removed from 
their placements in regular middle and high schools and moved to MLK after 
misbehavior were not moved there as part of a punitive, disciplinary action, but because 
MLK was the most  appropriate placement for the FAPE Petitioners.  If so considered, 
these “placement decisions” nonetheless violate the Least Restrictive Environment 
provisions of the IDEA.  
 
FCPS middle and high schools have denied the FAPE Petitioners, and all similarly 
situated Special Education students their right to a free and appropriate public education 
by failing to educate these students in the Least Restrictive Environment ( hereinafter 
LRE) as required by the IDEA. See 20 U.S.C. § 1412 (a)(5); 34 C.F.R. §§ 300.107, 
300.114-117; Bulletin 1706, Subpart A § 446, 448; 606 KAR 1:350.  
 
The IDEA requires that “[t]o the maximum extent appropriate, children with disabilities, 
including children in public or private institutions or other care facilities, are educated 
with children who are not disabled, and special classes, separate schooling, or other 
removal of children with disabilities from the regular educational environment occurs 
only when the nature or severity of the disability of a child is such that education in 
regular classes with the use of supplementary aids and services cannot be achieved 
satisfactorily.” 20 U.S.C. § 1412 (a)(5).  Further, each public agency must ensure that “a 
continuum of placements is available to meet the needs of children with disabilities for 
special education and related services.” 34 C.F.R. §300.115(a). This continuum must 
include instruction in regular classes, special classes, special schools, home instruction, 

                                                
17 This report was initiated in part because the Kentucky Center for School Safety had released a report 
showing that Fayette County had one of the highest suspension rates for African American students in the  
state and the highest suspension rate for African American students among large school districts. (See Ex. 
M). Special attention should be paid to these statistics when you cross-reference them with the racial 
breakdown of students in the various public schools in Fayette County. According to data on FCPS 
website, MLK has a racial breakdown of 66% African American and 30 % White. Court staff involved with 
the school noted to counsel that these numbers include not only those students sent to MLK for behavioral 
problems but also all the older students who attend MLK night school and work during the day but want to 
secure a high school diploma as well as those students who attend MLK’s credit recovery program. If the 
racial breakdown was considered for those involuntarily placed at MLK, the disparity would be even 
greater. These numbers contrast with 16% African American at Lafayette, which includes the School for 
the Creative and Performing Arts, 18 % African American at Dunbar, 25% African American at Tates 
Creek and 44% African American at Bryan Station. The analysis is further complicated by MLK numbers 
merging its program for middle school students with its program for high school students. 
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and instruction in hospitals and institutions and make provision for supplementary 
services (such as a resource room and itinerant instruction) to be provided in conjunction 
with regular class placement. 34 C.F.R. §300.115(a)-(b).  Finally, in determining the 
educational placement of a child with a disability, under 34 C.F.R. § 300.116, each public 
agency must ensure that:  

(a) the placement decision 
1. Is made by a group of persons, including the parents and other persons 

knowledgeable about the child, the meaning of the evaluation data, the 
placement options, and 

2. Is made in conformity with LRE provisions of this subpart, including §§ 
300.114-300.118 

(b) the child’s placement is 
1. Determined at least annually 
2. Is based upon the child’s IEP; and  
3. Is as close as possible to the child’s home. 

(c) unless the IEP of a child with a disability requires some other arrangement, the 
child is  educated in the school that he or she would attend if non-disabled; 

(d) in selecting the LRE, consideration is given to any potential harmful effect on the 
child or on the quality of the services that he or she needs; and 

(e) A child with a disability is not removed from education in an age-appropriate 
classroom solely because of needed modifications in the general curriculum. 

 
Additionally, in interpreting the “least restrictive provisions” of the IDEA, the Sixth 
Circuit has held that even where a segregated institution is considered better for a 
disabled student based upon the services that it provides, a disabled student’s placement 
at such an institution violates the IDEA if the services which supposedly make the 
segregated placement superior for the student “could be feasibly provided in a non-
segregated setting.” Roncker v. Walter, 700 F.2d 1058, 1063 (6th Cir. 1983).  

 
Thus, based on these provisions, a disabled child’s placement at MLK violates the IDEA 
if the placement decision is not based upon the needs of the child as determined by 
his/her evaluation and upon his IEP. A disabled child’s placement at MLK also violates 
these provisions if the child’s home school cannot show that it has taken sufficient steps 
to accommodate the child by providing supplementary aids and services in the continuum 
of placements that are less restrictive than MLK.  A disabled child’s placement at MLK 
violates the IDEA if an ARC has not considered the harmful effect of the placement upon 
1) the child; and 2) the quality of services that he or she needs.  

 
The FAPE Petitoners’ records reflect that FCPS’s decisions to place them at MLK were 
not based upon the each Petitioner’s IEP but upon each Petitioner’s misconduct.  Once 
placed at MLK it has traditionally become very difficult for the child to be permitted to 
leave and return to the school of origin. Though MLK reports that it has just recently 
begun to review its process for student returns to regular schools, students report that 
over fifty percent of their classmates have been present during their tenures at MLK. 
Indeed, not one of the Petitioner’s IEP’s requires that the child be educated at MLK. 
Further, there is no evidence that any consideration was given to the harmful effect that 
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MLK would have upon both the Petitioners and the quality of services he or she was 
entitled to receive under the IDEA.  There is also little to no evidence that FCPS 
attempted to improve the support and services that each Petitioner was receiving prior to 
his/her transfer to MLK.  Indeed, the FAPE Petitioners records do not suggest that FCPS 
either initiated or increased the accommodations, modifications, or related services – 
such as counseling or social work – that each Petitioner was receiving prior to placing the 
students in its most restrictive setting -  MLK.  

 
By all accounts, MLK is a highly restrictive educational setting and a child’s placement 
at MLK has an extremely harmful effect upon both upon the child and the education and 
services that the child receives.  The students at MLK are not allowed to participate in 
regular high school athletics, extra-curricular activities, or clubs. During the school day, 
the students at MLK never interact with students who have not been identified as 
behavior problems – almost every student at MLK was placed there for a behavioral 
reason. Additionally, parents, counselors, social workers, and individuals associated with 
the Fayette County Family Court have expressed concerns that MLK personnel are 
extremely confrontational with the students and that verbal confrontations between staff 
and students often lead to physical confrontations where students are slammed against 
walls, forcibly restrained, and often injured.  Indeed, MLK even employs two brothers –– 
who are professional wrestlers and who reportedly take down students on a daily basis.  
Further, one former School Resource Officer has stated that he was told by the principal 
to arrest a child after the principal had deliberately agitated the child so that the child 
would react. The principal advised the officer ahead of time of his intentions and strategy 
to agitate. Other former staff members and administrators have affirmed that this type of 
“baiting” routinely occurs at MLK. It has also been reported that after such physical 
altercations between staff and students occur, administrators alter the reports to show that 
that “proper” restraint techniques were used.   Thus, understandably, many parents and 
students have expressed fear of the staff at MLK.  

 
These same individuals have also expressed concern that the staff at MLK has extremely 
low expectations for their students and, thus, the students there do minimal class work 
and rarely have homework. Another concern is that community social workers and 
therapists are not allowed to work with their students in the classrooms at MLK, even 
though they are allowed into the classrooms at regular middle and high schools. This 
denial of admission and refusal to cooperate has jeopardized the ability of the Cabinet for 
Health and Family Services and local social service agencies to secure Impact Plus 
services for these needy, at–risk children, as one requirement of Impact Plus is that the 
counseling services are provided to the child across environments. Finally, because MLK 
is not defined as a “school,” but an A5 “program,” it has no Site-Based Decision-Making 
Council, so parents have no input into how the facility is run, how their children are 
treated or how the budget for the school is created or managed. Simply, put no external 
accountability mechanisms exist to protect these children. 
 
Our schools are to serve as the “principal instrument in awakening the child to cultural 
values, in preparing him for later professional training, and in helping him to adjust 
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normally to his environment. Brown v. Board of Education, 347 U.S. 483, 493 (1954). 
Alternative programs run by school systems share this obligation. 
 
     C. FAILURE TO PROVIDE PROGRAM OPTIONS TO CHILDREN WITH   
          DISABILITIES PLACED IN ALTERNATIVE PROGRAMS 
 
Students, teachers and administrators at MLK acknowledge that none of the students at 
MLK have the opportunity to participate in extracurricular activities or clubs. FCPS has 
also denied FAPE Petitioners, and all similarly situated Special Education students who have 
been placed in alternative programs in Fayette County, their right to a free and appropriate public 
education by failing to ensure that they have available to them “the variety of educational 
programs, services, and curriculum as described in the Kentucky Program of Studies…that is 
available to children without disabilities. These educational services may include art, music, 
industrial arts, consumer and family science education, career and technical education, and other 
educational services.” 707 KAR 1:290, Section 4; see also 34 C.F.R. 300.110. 

 
Based on these provisions, a disabled child’s placement at MLK violates the IDEA and state 
regulations because the students at MLK are not permitted access to the variety of education 
programs, services, and curriculum as described in the Kentucky Program of Studies and 
available to all students who attend FCPS’s regular middle and high schools.   
 
     D.  FAILURE TO PROVIDE NONACADMIC SERVICES TO CHILDREN WITH    
           DISABILITES PLACED IN ALTERNATIVE PROGRAMS 
 
FCPS has denied the FAPE Petitioners, and all similarly situated Special Education students who 
have been placed in alternative programs, their right to a free and appropriate public education by 
failing to ensure that, as children with disabilities, they are provided an equal opportunity to 
participate in the nonacademic and extracurricular activities provided to children without 
disabilities.34 C.F.R. 300.107;  707 KAR 1:290 Section 5. Examples of the services and activities 
that must be provided to children with disabilities include athletics, recreational activities, and 
special interest groups or clubs sponsored by the LEA. Id. 

 
Based on these provisions, a disabled child’s placement at MLK violates the IDEA because there 
are no athletic programs, recreational activities, or special interests or groups or clubs available to 
the students at MLK.  

 
 E. FAILURE TO DEVELOP AN APPROPRIATE IEP   
 

FCPS middle and high schools have denied the FAPE Petitioners, and all similarly situated 
Special Education students, their right to free and appropriate public educations by failing to 
provide valid and appropriate Individualized Education Plans (hereinafter IEP) to meet 
Petitioners’ individual educational needs as required by the IDEA. 20 U.S.C. §§ 1401(9); 
1401(14); 1412(a)(4); 1414(d)(2)(A); 34 C.F.R. §§ 300.22, 300.107, 300.112, 707 KAR 1:320. 
 
A student’s IEP is required to set forth the student’s educational needs arising from their 
disability and the services, strategies, and support required to provide specifically designed 
instruction and related services to the students.  However, as demonstrated herein, it is evident 
that the Petitioners’ IEP’s were inadequate and inappropriate as so many members of the class 
continued to receive frequent disciplinary referrals, and even court referrals, based on their 
behavioral needs, even though this was the very issue their IEP’s were ostensibly designed to 



 24 

address.  Further, as set forth below, the FAPE Petitioners’ IEP’s were also inadequate and 
inappropriate in that they failed to provide the FAPE Petitioners with any form of counseling, 
social work, or psychological help specifically designed to address the emotional and/or 
behavioral needs.   
 
       F.  FAILURE TO PROVIDE SUFFICIENT RELATED SERVICES 
 
FCPS has denied the FAPE  Petitioners, and all similarly situated Special Education students, 
their right to a FAPE by failing to provide specially designed instruction and related services that 
address the obvious and inherent behavioral characteristics and issues associated with the 
classification of Emotionally and Behavior Disturbed and/or Other Health Impairment which 
adversely affect the students’ educational performance. See, 20 U.S.C. §1401 (a)(26); §1412 
(a)(1); §1414 (d); 34 C.F.R. §§300.34, 300.107, 300.320-324 (2006); Bulletin 1706, Subpart A 
101, §440-446; 707 KAR 1:290.18   
  
FCPS has consistently failed to provide FAPE Petitioners, and all other similarly situated FAPE 
students, with appropriate behavioral programming which includes both specialized instruction 
and sufficient and necessary related services such as social work, counseling, and school 
psychology services tailored to address identified behavioral issues that adversely affect their 
education. Indeed, FCPS has furnished Petitioners and all other similarly situated FAPE students 
with woefully inadequate levels of social work, counseling, and psychological services. If 
services are provided to these students, they are not tailored to the students’ individual needs, but 
are instead cookie-cutter in nature. Indeed, the “available” services are often provided and/or 
determined based upon the limited availability and or skill of the personnel at the school. And as 
previously mentioned, the policies of FCPS with respect to MLK, keep out community and 
Cabinet based social workers and result in a cut-back of services to these very children who are 
most at risk. 
  
Ultimately, the FAPE Petitioners’ academic and disciplinary records establish that FCPS failed to 
provide the Petitioners, and all similarly situated students, with related services sufficient to 
address the behavioral issues adversely affecting the Petitioners’ academic performance.  FCPS’s 
failure to provide sufficient related services has also denied them an opportunity to avoid repeated 
disciplinary removals from the classroom. 
          
 G. FAILURE TO CONFER EDUCATIONAL BENEFIT 
 
FCPS has denied the FAPE Petitioners, and all similarly situated FAPE students, their rights to a 
FAPE by failing to provide them with an education that confers meaningful educational benefits, 
as required by the IDEA. See, 20 U.S.C. §1401 (9); 34 C.F.R. §300.107, 34 C.F.R. §104.33; 
Board of Education of the Hendrick Hudson Center School District v. Rowley, 458 U.S. 176, 102 

                                                
18 The ‘related services’ definition in the federal regulations implementing IDEA includes ‘such 
developmental, corrective and other supportive services as are required to assist a child with a disability to 
benefit from special education’ services and includes a list of services that are widely recognized to be 
essential in assisting children with mental health and/or behavioral needs to remain in school and receive 
the benefit of an education. Those services include, but are not limited to, speech-language pathology, 
psychological services, psychiatric services for diagnostic and evaluation purposes, therapeutic recreation, 
counseling services, school health services, social work services and parental counseling and training. 34 
C.F.R. § 300.24 (2001). This list is not exhaustive, but merely illustrative, of the services schools shall 
provide to a student with a disability. 34 C.F.R. Part 300, Appendix A (2001).  
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S.Ct. 3034 (1982).  All of the Petitioners are significantly behind grade level, and most if not all 
Petitioners have not made meaningful academic or behavioral progress.  
 
As set forth above, it is apparent that Petitioners and all similarly situated students are not being 
given appropriate IEPs and sufficient related services in order to provide these students with an 
appropriate education. In addition, the continual disciplinary action taken by FCPS against these 
students often results in the students being removed from school, placed in an inappropriate 
educational setting, or sentenced to juvenile detention facilities. FCPS’s treatment of these 
students violates the substantive provisions of the IDEA because they have failed to educate these 
students; indeed, in lieu of providing them with an appropriate education, they have suspended 
them, placed them at MLK, and referred them to the juvenile justice system. 
 
II. FACTUAL BASIS FOR FAPE PETITIONERS’ INDIVIDUAL   
     CLAIMS AND CLASS COMPLAINT 
 

A.  CHILD SEVEN  
 
The facts concerning Child Seven in Part One in Section IV-G of the Complaint above 
are incorporated herein.  
 
Child Seven has been in the ninth grade for three years and he attends Martin Luther 
King, Jr., Academy for Excellence. He has been diagnosed with ADHD and receives 
special education under the designation of Other Health Impairment. Child Seven’s 
cognitive functioning is in the low average range.  Child Seven was moved to MLK after 
a fistfight at his neighborhood high school. 

 
FCPS violated the IDEA when it failed to consider whether Child Seven’s placement at 
MLK was the least restrictive environment for him. As noted above, special education 
services began for Child Seven as the result of an ARC meeting convened on  November 
12, 2007.  This ARC, however, failed to consider whether MLK was the “least restrictive 
environment” for Child Seven.  There is no evidence in Child Seven’s records suggesting 
that Child Seven could not succeed in a regular high school with a special education 
program designed to address both his behavioral and academic needs. No evidence exists 
that he was receiving any positive behavior intervention or support to help him succeed at 
his regular high school.  

 
Further, while Child Seven was at MLK, FCPS has failed to make the variety of 
educational programs, services, and curriculum as described in the Kentucky Program of 
Studies available to Child Seven and failed to provide nonacademic services to Child 
Seven.  
 
FCPS has also failed to develop an appropriate IEP for Child Seven. An IEP was first 
developed for Child Seven on November 12, 2007 by the faculty at MLK.  This IEP 
contained a reading goal and a behavioral goal.  During the implementation period of this 
IEP, Child Seven failed Algebra, English, General Biology, and Physical Science and 
was not able to transfer back to his home school.   Nonetheless, when an annual review of 
his IEP was conducted on  November 11, 2008, his IEP was not revised in any way.  (Ex. 
O and P). 
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FCPS has failed to ever conduct an FBA and/or to develop a BIP for Child Seven. Child 
Seven was placed at MLK after he was involved in a fight at his home school. However, 
his record contains no FBA or BIP that would explain why Child Seven engaged in this 
behavior or how another occurrence might be prevented. There are also no FBA’s or 
BIP’s in his record designed to understand and prevent the misbehaviors at MLK that are 
apparently prohibiting him from returning to his home school.  
 
Finally, there is no evidence that Child Seven has made any meaningful academic or 
behavioral progress since the development and implementation of his IEP at MLK. To 
the contrary, the fact that he has been in the ninth grade for two years and his continued 
placement at MLK establish that Child Seven has not made any academic or behavioral 
progress.  
 
In sum, FCPS has failed to provide Child Seven with a free appropriate education under 
the IDEA :  

• By failing to develop an appropriate IEP for Child Seven; 
• By failing to provide education services in the least restrictive 

environment; 
• By failing to provide sufficient related services; 
• By failing to conduct a functional behavior assessment and develop a 

positive behavior intervention plan targeting positive behavioral change; 
• By failing to provide program options to Child Seven at MLK; 
• By failing to provide nonacademic services to Child Seven at MLK; 
• By failing to confer educational benefit upon Child Seven.  

 
 B. CHILD NINE 
 ` 
Child Nine is a sixth grader who has been placed at Martin Luther King Academy by 
FCPS. Child Nine has been diagnosed with pervasive development disorder and anxiety 
disorder. He is regularly seen by a psychiatrist and receives services through Impact Plus. 
 
Child Nine began receiving special education services for a developmental delay in 2003.  
. However, in 2006, when he was in the third grade, Child Nine was exited from special 
education for this disability because he met the exit criteria. However, at this time, he was 
placed in a highly structured classroom following six instances of physical aggression.  
Shortly thereafter, in March 2006, Child Nine was re-evaluated and it was determined 
that he was eligible to receive special education as a child with an emotional and/or 
behavioral disability. The integrated report stated that Child Nine had “difficulty with 
transitioning among tasks and environments, attention to task, and proper behavior.” It 
also stated that Child Nine was “easily distracted by auditory stimuli in the environment, 
so he learns best in a small group or one-on-one.” The report also revealed that Child 
Nine “needs warning ahead of time for any schedule changes and preparation for 
transitions.”  The report also indicated that Child Nine’s Full Scale IQ was 60 which is in 
the Extremely Low range of functioning.  Further, according to the BASC-Teacher Scale, 
Child Nine’s behaviors were in the Clinically Significant Range for Adaptability, 
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Aggression, Attention Problems, Atypicality, Anxiety, Hyperactivity, and Learning 
Problems. (Ex. Q, Integrated Report).   
 
Thus, from third grade through fifth grade, Child Nine spent most of his school days in a 
highly-structured classroom. However, as his behavior improved, Child Nine was 
allowed to participate in some regular education classes.   
 
When Child Nine moved to Bryan Station Middle School for the sixth grade in August 
2008,  Child Nine’s Impact Plus therapist advised staff members there that Child Nine 
had emotional and behavioral issues and that he had been in a highly structured 
classroom in elementary school.  The therapist expressed her concern that Bryan Station 
Middle School would overwhelm Child Nine unless appropriate supports were put in 
place for him. Despite her warnings and requests, and in spite of the FCPS integrated 
report which stated that Child Nine needed to be in a small group and prepared for any 
transitions,  Child Nine was placed in regular education classes at Bryan Station Middle 
School with minimal support.  As predicted by his therapist, Child Nine reacted to the 
vastness and uncertainty of his new school with fear-based aggression. After Child Nine 
poked another student with a pencil and pushed a staff member while upset and 
attempting to leave a classroom, FCPS placed him at MLK.  
 
Since Child Nine has been at MLK, he has repeatedly expressed his fear of the other, 
“bigger” students. He has said that he is afraid the other students will hurt his teacher.  He 
has not, however, had one disciplinary referral since being placed in a small, highly 
structured classroom at MLK.  
 
FCPS first violated Child Nine’s rights by failing to develop and implement an 
appropriate IEP for Child Nine upon his transition from elementary school to high school.   
FCPS also failed Child Nine by failing to provide adequate supports and related services 
to Child Nine in a continuum of less restrictive placements before placing him at MLK. 
Indeed, at an ARC meeting convened following the CLC’s intervention on Child Nine’s 
behalf, Child Nine’s special education teacher at MLK stated that his IEP was inadequate 
and the school psychologist said it was clear that Bryan Station Middle School had failed 
Child Nine.  As noted above, Child Nine had succeeded in a regular elementary school 
for many years because he had been placed in a classroom where he received the services 
and supports that he needed. Indeed, because Child Nine received the supports and 
services that he needed in that highly structured classroom, he was able to attend some 
regular education classes during his school day. Indeed, because FCPS did not respond to 
the information regarding Child Nine provided by his therapist and contained in his 
Integrated Report, FCPS set Child Nine up for the failure that eventually occurred at 
Bryan Station Middle School.  
  
Child Nine’s placement at MLK also violates Child Nine’s rights under the IDEA 
because, since he has been there, Child Nine has not received the same educational or 
nonacademic opportunities that he would have received at Bryan Station Middle School. 
 



 28 

Finally, although Child Nine’s movement to MLK was ostensibly a “placement” 
decision, Child Nine was promptly moved to this disciplinary setting after engaging in 
behavior that was undeniably a manifestation of his disability.       
 
In sum, FCPS has failed to provide Child Nine with a free appropriate public education 
under the IDEA : 

• By failing to develop an appropriate IEP for Child Nine at Bryan 
Station Middle School; 

• By failing to provide sufficient supports and related services to Child 
Nine at Bryan Station Middle School; 

• By failing to provide education services in the least restrictive 
environment; 

• By failing to provide a variety of program options to Child Nine at 
MLK; and 

• By failing to provide nonacademic services to Child Nine at MLK. 
 
 C. CHILD TEN  
 
Child Ten is a tenth grader at Lafayette High School. He has been diagnosed with 
generalized anxiety disorder and school phobia. During his ninth and tenth grade years, 
he often had severe panic attacks which prevented him from either attending school at all 
or remaining for a full day. In Spring 2008, Lafayette referred Child Ten to the juvenile 
justice system for habitual truancy.  Since that time, Child Ten’s mother has attempted to 
work with FCPS in the hopes that an educational program could be developed that was 
designed to meet Child Ten’s emotional and educational needs.  Because such a program 
was never developed, Child Ten’s mother withdrew him from school in December 2008 
on the day after his sixteenth birthday.  
 
FCPS has failed to ensure that Child Ten receives a free appropriate public education. 
Child Ten began receiving special education for a specific learning disability in 
elementary school. However, during his ninth grade year, Child Ten was also diagnosed 
with generalized anxiety disorder and school phobia.  The severe panic attacks that 
accompanied Child Ten’s school phobia often resulted in Child Ten being unable to 
attend school and, because his mother worked, she could not take Child Ten to the doctor 
to obtain a note every time this occurred. As a result, on April 8, 2008, Child Ten’s 
mother received a Final Notice from the Fayette County Public Schools stating that Child 
Ten could be summonsed to court because he had accumulated excessive unexcused 
absences. On April 11, 2008, Child Ten’s mother advised Child Ten’s school that Child 
Ten had serious problems with his GI system and with severe anxiety and that she had 
been working with both Child Ten’s physician and a therapist to “come up with a more 
effective treatment plan” so he would not miss so much school.  At that time, she also 
asked if there were any educational alternatives for Child Ten including the possibility of 
home instruction. 
 
On May 15, 2008, Child Ten’s mother sent Child Ten’s school another email stating that 
his anxiety had gotten so bad that his panic attacks started either the night before school 
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or around 4 a.m. on the morning of school.  Because Child Ten’s mother was so worried 
that both she and Child Ten would get in trouble if Child Ten continued to miss school, 
even though he had been diagnosed with school phobia, Child Ten’s mother submitted an 
application for Home Instruction on May 23, 2008. (Ex. R).  The form stated that Child 
Ten could not attend school due to his generalized anxiety disorder and his severe panic 
attacks and that he was being treated with both counseling and medication. The form was 
signed by Child Ten’s physician.  Child Ten’s mother’s Home Instruction application 
was rejected because there were “not enough days left in the school year” and, thus, 
Child Ten completely missed the last three weeks of school. (Ex. S). With the rejection of 
the Home Instruction application, the child’s treating physician recommended that she 
apply for Child Ten’s placement in Day Treatment for Fall 2008.   However, she was told 
that Day Treatment was already full for the fall semester.   
 
Frustrated and uncertain of what she should do, Child Ten’s mother contacted the 
Kentucky Department of Education, Division of Exceptional Children.  An individual 
there advised Child Ten’s mother that Child Ten’s IEP could and should be revised to 
include accommodations for his anxiety disorder. No one at Child Ten’s school ever 
mentioned or explained this important right to Child Ten’s mother. However, after 
speaking to KDE, she contacted his school and asked that an ARC meeting be convened 
so that Child Ten’s IEP could be revised. An ARC was convened the week before school 
started. The ARC agreed that Child Ten could attend school for half-days and stay in one 
special education classroom since his anxiety increased in large groups.  
 
Despite these accommodations, however, Child Ten’s anxiety and panic attacks 
continued and both his doctor and his therapist recommended that Child Ten be 
hospitalized. Child Ten was admitted to The Ridge on August 29, 2008 and stayed for 
one month. Upon release, Child Ten was advised that he should receive home instruction 
for a period before he returned to school. The Ridge sent FCPS an application for Home 
Instruction on Child Ten’s behalf but for two weeks no one from FCPS ever contacted 
the family. The Ridge then resubmitted the application to FCPS. At that time, Child Ten 
began receiving one hour of instruction per week for two weeks.  Thus, during the four 
weeks following his release from The Ridge, Child Ten received two hours of instruction 
from FCPS.  
 
Child Ten re-entered school in November, but his severe panic attacks recurred. At that 
time, Child Ten’s doctor and his therapist advised Child Ten’s mother that Child Ten’s 
anxiety was so severe that he could not attend school. Thus, on November 21, 2008, 
Child Ten’s mother submitted another application for Home Instruction that was signed 
by Child Ten’s treating physician. This application, however, was rejected because it was 
deemed deficient as it had not been signed by a psychiatrist. This rejection conflicted 
with the FCPS policies found on the FCPS’s website at 
http://www.fcps.net/administration/board-of-education/policies. The policy referencing 
Home/Hospital Instruction states that “[b]efore granting an exemption for homebound 
instruction, a signed statement from a licensed physician, psychologist, or psychiatrist, or 
public health official must be submitted verifying the condition of the child that prevents 
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or renders inadvisable attendance at school or application of study for an extended time 
of five (5) or more consecutive school days.” 
 
Upon receiving this rejection, and fearful of what could happen to Child Ten or herself in 
the juvenile justice system since Child Ten could not attend school and had twice been 
rejected for Home Instruction, she withdrew Child Ten from school on his sixteenth 
birthday – December 7, 2008. 
 
These facts establish that FCPS has failed to develop an IEP for Child Ten which is 
designed to ensure that he receives a free and appropriate public education.  Although 
Child Ten’s mother, physician, and therapist all recognized that Child Ten’s anxiety was 
so disabling  that he could not attend school and twice sought that he receive Home 
Instruction, FCPS not only failed to design a special education program which included 
this placement, they twice rejected Child Ten’s mother’s application for such a program 
and placed Child Ten before a Family Court Judge, asserting in a court of law that Child 
Ten had no defense to a charge of truancy, and that he and his mother should be held in 
contempt and suffer a loss of liberty, when in fact, if the school district had met its legal 
obligations, Child Ten would have received an appropriate education suitable to meet his 
special needs.  
 
In sum, FCPS has failed to provide Child Ten with a free appropriate public education 
under the IDEA: 

• By failing to develop an appropriate IEP for Child Ten; and  
• By failing to provide sufficient related services to Child Ten.  

 
D.  CHILD ELEVEN 

 
Child Eleven is in the ninth grade and she attends Martin Luther King Academy. She has 
been diagnosed with mood disorder and bipolar disorder. She is entitled to receive special 
education for an emotional-behavioral disability.  
 
Child Eleven entered ninth grade at Bryan Station High School after spending two years 
in the positive, highly structured environment of the Lexington Day Treatment facility. 
Her mother believed that Child Eleven needed a great deal more support than FCPS was 
willing to offer when she entered high school. After only a few months at Bryan Station, 
Child Eleven was hospitalized for mental illness. Only a week after her release from the 
hospital, approximately three months after beginning her ninth grade year at Bryan 
Station, Child Eleven was placed at MLK. She was involuntarily transferred after she 
accidentally struck a teacher when the teacher was physically redirecting Child Eleven to 
make her go to the office. In resistance, Child Eleven swung her arm around and grazed 
the teacher’s chin. FCPS asserted that it did not need to do a manifestation hearing prior 
to her transfer because movement to MLK was not disciplinary in nature and not a more 
restrictive environment. Child Eleven was not offered any other school or program to 
attend. 
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Since Child Eleven has been placed at MLK, she has not received any related services, 
such as counseling, and she has not had access to the range of curriculum available at a 
regular Kentucky high school. She also has not had the opportunity to participate in any 
of the extracurricular activities available at a regular Kentucky high school even though 
she has repeatedly expressed a desire to play high school softball.   
 
Indeed, there appear to be no positive supports in place for Child Eleven at MLK.  And, 
although she has had no behavioral referrals while at MLK, Child Eleven has stated that 
she is too afraid to misbehave there because she has seen students physically assaulted for  
misbehavior by the MLK staff, including a student being thrown against the window of a 
school bus.  
 
Child Eleven’s grades reflect little to no educational progress. The failure of FCPS to 
assist Child Eleven has left her mother hopeless.  
 
In sum, FCPS has failed to provide Child Eleven with a free appropriate public education  
under the IDEA: 

• By failing to develop an appropriate IEP for Child Eleven 
• By failing to provide education services in the least restrictive 

environment 
• By failing to provide sufficient related services to Child Eleven 
• By failing to provide a variety of program options to Child Eleven at 

MLK 
• By failing to provide nonacademic services to Child Eleven at MLK. 

 
E. CHILD TWELVE  

 
Child Twelve is in the eighth grade at Beaumont Middle School. He receives special 
education services for a mild mental disability. In the first semester of his eighth grade 
year, Child Twelve was referred to the juvenile justice system for habitual truancy and 
this charge was amended to beyond control of school.  
 
FCPS has failed to develop and implement an appropriate IEP for Child Twelve. On 
November 5, 2008, a psycho-educational report was completed on Child Twelve’s behalf. 
(Ex. T, Integrated Report). This report indicates that Child Twelve is not making any 
progress in math in the general education curriculum. Indeed, the report states that Child 
Twelve earned a higher score on the math subtest of the KTEA-II when he was in the 
fifth grade. 
 
The report also states that Child Twelve’s “low cognitive and academic ability affect his 
inability to complete grade level work.  Therefore, Child Twelve frustrates easily in the 
regular classroom and will sometimes be disruptive and make inappropriate comments to 
staff.” Despite this observation, however, Child Twelve has been placed in all regular 
education classes with a special education teacher in the room for support (“collaborative 
classrooms”).19  This placement, however, was not sufficient to meet Child Twelve’s 
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special education needs. Indeed, the report also notes that when Child Twelve was 
observed in his regular eighth grade language arts classroom, “Child Twelve was on task 
only 20% of the time and was unable to read the grade level material.”  It is unclear why 
Child Twelve was placed in a grade level language arts class when he can only read on a 
starting first grade level..   Additionally, Child Twelve was “removed” from his regular 
education collaborative pre-algebra class and moved into a “tech-ed class” because Child 
Twelve’s “inability to participate successfully in that class …caus[ed] him to act out 
inappropriately, creating daily disturbances…” (12/5/08 Email, Annette Wittenmyer, 
math teacher).  Again, it is unclear why Child Twelve was placed in pre-algebra since he 
can only “minimally count money or recite multiplication facts and will often count on 
his fingers for simple addition/subtraction problems.” (11/7/08 IEP).  Indeed, his IEP also 
states that “Child Twelve is easily frustrated by the difficulty of classroom assignments 
and [has] difficulty controlling his anger….[Child Twelve] realizes that he has anger 
control problems…[and he] wishes to be pleasing at school and to work hard for 
assignment completion but his low academic functioning level prevents him from this 
goal.” (Id.) 
 
FCPS has also failed to provide Child Twelve with an education that confers meaningful 
educational benefit. Child Twelve’s November 7, 2008,. psycho-educational evaluation 
establishes that Child Twelve’s performance in math reasoning, math computation, and 
written expression was lower than what he had earned three years ago. Thus, from 
November 2005 through November 2008, FCPS failed to confer any educational benefit 
upon Child Twelve in these areas.  The same report indicates that Child Twelve had only 
made “limited progress’ in reading.   
 
FCPS also failed to conduct a Functional Behavioral Assessment or to develop a 
Behavior Intervention Plan for Child Twelve. Child Twelve had 11 discipline referrals in 
the 2007-2008 school year and six discipline referrals in the beginning of 2008-2009 
school year. A large number of these referrals were for “disruptive behavior.” However, 
despite the consistency and frequency of these disciplinary referrals, there is no evidence 
in Child Twelve’s school records that a Functional Behavior Assessment was ever 
conducted or that Behavior Intervention Plan was developed. Nonetheless, a beyond 
control of school charge was filed against Child Twelve in juvenile court for his frequent 
misbehavior, which both his psycho-educational report and his IEP identify as being 
caused by his placement in regular education classes which were too difficult for him. 
 
In sum, FCPS has failed to provide Child Twelve with a free appropriate public education  
under the IDEA: 

• By failing to develop and implement an appropriate IEP for Child 
Twelve 

• By failing to confer meaning educational benefit; and 
• By failing to conduct a functional behavioral assessment and develop a 

positive behavior intervention plan targeting positive behavioral 
change for Child Twelve. 

 
F. CHILD SIX  
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The facts concerning Child Six in Part One in Section IV-F of the Complaint above are 
incorporated herein.  
 
When Child Six was charged at his school with transferring his prescription medicine to 
another student, Henry Clay High School had a hearing to transfer him to MLK. Child 
Six’s mother was advised by her psychiatrist to contact CLC for legal assistance. At the 
mandatory meeting at Child Six’s school, school personnel advised that his case would be 
referred to the school board for expulsion. No mention was made of the necessity for a 
manifestation determination prior to taking disciplinary action. Counsel for Child Six 
raised the necessity of a manifestation determination and provided citation to the relevant 
regulations and FCSB policy. The special education coordinator for Henry Clay High 
School, after a moment of reflection, acknowledged the need to hold this subsequent 
meeting. If the assertion of this right had not been made, Child Six would have been 
denied the manifestation hearing and the case would have gone to the school board for 
expulsion. It took the intervention of counsel for a manifestation hearing to be held where 
his actions were found to be a manifestation of his disability. 
 
In sum, FCPS would have failed to provide Child Six with a free appropriate public 
education but for the intervention of CLC and the assertion of his right to a manifestation 
hearing. 
 
PART THREE: RELIEF SOUGHT 
 

I. PETITIONERS REQUEST THE FOLLOWING SYSTEMIC RELIEF 
FROM THE KENTUCKY DEPARTMENT OF EDUCATION, OFFICE 
OF EXCEPTIONAL CHILDREN, TO REDRESS FCPS’S IDEA 
VIOLATIONS DELINEATED IN THIS COMPLAINT:  

 
Petitioners are requesting district-wide and individually based relief for any violations 
of IDEA found. Petitioners request that KDE appoint an independent team of experts 
to investigate and make findings regarding FCPS’s compliance with the requirements 
of the IDEA within the statutory timeline for the investigation of State Complaints, 
i.e. sixty (60) days. Should any violations of the IDEA be found, the Petitioners 
request that KDE issue a corrective action plan requiring FCPS to remedy the 
systemic IDEA violations and each and every individual violation with all deliberate 
speed. Petitioners request that the corrective plan include, at a minimum, the 
following: 

 
1. Appoint a nationally-recognized expert (national expert) in special education for 

children who manifest behavioral issues, with expertise in positive behavioral 
interventions, to oversee the development and implementation of the corrective 
action plan. The national expert shall be agreed upon by undersigned counsel for 
Petitioners; 

 
2. Ensure that the nationally-recognized expert develops and monitors the 

implementation of systemic positive behavioral intervention services and 
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modifications training program that includes, but is not limited to, strategies, 
objectives, and timelines for students for implementing positive behavior 
intervention services in a district-wide and school-wide program; the development 
of effective FBAs; and the development, implementation and necessary revisions 
of BIPs; and the mechanics of conducting manifestation determinations. The 
positive behavioral intervention training program shall include all pupil appraisal 
staff (i.e., child study team members, including school psychologists and related 
services personnel), teachers, paraprofessionals, disciplinarians, school 
administrators, and other educational service providers working at schools that 
serve students with disabilities and shall also include bus drivers who transport 
students with disabilities to such schools. The training protocol shall also include 
the active use of pupil appraisal staff for ongoing follow-up with staff in the 
above-designated schools. 

 
3. Ensure that the national expert or a team of experts reporting to the national 

expert, develop a systemic Child Find program/protocol that shall include, but not 
be limited to, strategies, objectives, behavioral and academic triggers (including 
truancy), and timelines to identify students who may be class members and are in 
need of special education and/or related services; 

 
4. Ensure that the national expert or a team of experts reporting to the national 

expert, conduct a review and/or audit of FCPS student files to identify those 
students who are members of the class. Upon the expert’s identification of a 
student as a member of the class, the expert(s) shall then ensure that an ARC is 
convened within 30 days to determine if a referral for special education and/or 
related services is warranted. Any decision made by an ARC not to evaluate a 
student identified during the review and/or audit, shall be reviewed by the 
expert(s), who shall then meet with the ARC separately to determine if the 
decision not to evaluate the student was warranted;  

 
5. Ensure that FCPS, with the assistance and oversight of the national expert or a 

team of experts reporting to the national expert, develop and implement written 
policies and procedures in accordance with the Child Find requirements of IDEA 
to disseminate to faculty and staff at all FCPS schools regarding identifying, 
locating, and reporting circumstances for which they must refer a student for 
evaluation based upon the above-referenced Child Find protocol;  
 

6. Ensure that FCPS, with the assistance and oversight of the national expert or a 
team of experts reporting to the national expert, develop and implement written 
policies and procedures in accordance with the Referral System requirements of 
the IDEA to disseminate to parents and other non-district sources who may seek 
to refer a child for special education.  These policies and procedures should 
clearly explain to parents and other non-district sources 1) that they have a right to 
refer their child for special education; and 2) how they should begin the referral 
process; 
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7. Ensure that the expert, or a team of experts reporting to the national expert work 
with FCPS, to develop specific school system policies that are disseminated by 
the Superintendent to all FCPS administrators, all school building administrators, 
including principals, vice-principals, disciplinarians, special education 
administrators and special education teachers, outlining and mandating strict 
compliance with IDEA’s Referral and Child Find requirements, discipline 
requirements, including the requirements of manifestation determinations; 
provision of IEP services upon reaching the 11th cumulative day of out-of-school 
suspensions; development of appropriate FBAs; development of BIPs involving 
positive behavioral supports, strategies, and services; review and modification of 
BIPs after every 10 days of suspensions; elimination of informal and 
undocumented suspensions; 

 
8. Compel FCPS, within sixty (60) days of the completion of the above-referenced 

policies, to train all FCPS faculty and staff on the appropriate manner of 
implementing the policies and procedures, as well as the federal and state law and 
regulations, pertaining to the substantive and procedural requirements of IDEA;  

 
9. Ensure that the expert or a team of experts, reporting to the national expert, in 

conjunction with FCPS, within 60 days, conducts a review/audit  of FCPS’s 
Special Education programs for students with emotional and behavioral 
disabilities and all students with disabilities who manifest behavioral issues and 
are subject to repeated disciplinary actions and/or removals, including all students 
placed at MLK,  and to issue a report with specific recommendations for 
systemically addressing these students’ behavioral programming needs;  

 
10. Ensure that the expert or team of experts,  reporting to the national expert,  in 

conjunction with FCPS,  within 60 days,  reviews and/or audit the due process and 
cumulative educational files of all middle and high school students with 
disabilities who have five or more disciplinary referrals this academic year or 
have been referred to court for school- based misbehavior including truancy and 
ensure that an ARC is convened within ninety (90) days to review, and if 
necessary, amend the students’ IEPs in order to provide appropriate special 
education and related services. Any decision to not convene an ARC and/or 
decision by an ARC to not review and revise a student’s IEP during the review 
and/or audit, shall be reviewed by the independent expert(s), who shall then meet 
with the ARC separately to determine if the decision was warranted;  

 
11. Compel FCPS to review the files and histories of all students who are currently or 

have been, in the past two academic years, enrolled at MLK to determine if these 
students should be evaluated pursuant to the state and federal Child Find 
requirements and report the finding of these reviews to KDE; 

 
12. Compel FCPS to significantly increase the frequency and duration of social 

work/counseling/psychological related services provided to EBD students and all 
other students who are subject to repeated disciplinary referrals, removals, and/or 
placement in alternative school settings; 



 36 

 
13. Compel FCPS to permit access by social workers and therapists, including 

Impact-plus workers to students assigned such workers at MLK and any other 
alternative program or school within the school system so that wrap-around 
services may be provided and the students’ needs met; 

 
14. Compel FCPS to develop with an independent expert specific strategies and 

objectives for implementing intensive reading and math remediation programs for 
all middle school EBD students to ensure that they are academically functioning 
within one year of chronological grade level by the time they move to high 
school;  

 
15. Compel FCPS to develop appropriate disciplinary procedures in compliance with 

the federal and state requirements under IDEA to timely and properly conduct 
manifestation determinations; 

 
16. Compel FCPS to develop and implement written policies and procedures that 

fairly and consistently ensure that parents, guardians and/or representatives of the 
parent, guardian and/or student are timely provided with a copy of the student’s 
educational records when requested.  

 
II. PETITIONERS REQUEST THE FOLLOWING INDIVIDUAL RELIEF 

FROM THE KENTUCKY BOARD OF EDUCATION OFFICE OF 
EXCEPTIONAL CHILDREN TO REDRESS FCPS’S INDIVIDUAL IDEA 
VIOLATIONS DELINEATED IN THIS CLASS COMPLAINT:   
 
1. Compel FCPS, within ten (10) days, to convene an ARC to refer all Child Find 

Petitioners identified in this class complaint for evaluations in order to determine 
whether such Petitioners qualify for special education and related services. As 
undersigned counsel has been retained to represent Petitioners, FCPS shall 
provide adequate notice to the undersigned for all meetings; 

 
2. Compel FCPS to conduct expedited evaluations on Child Find Petitioners and to 

immediately convene an ARC to develop and implement an appropriate IEP, in 
accordance with 707 KAR 1:320, section 1, for each student determined to qualify 
for special education and related services;  

 
3. Compel FCPS to provide compensatory education, to be agreed upon by all 

parties, to Child Find Petitioners, who are determined to qualify for special 
education and related services, for failing to provide necessary special education 
and related services during the time periods articulated herein;  

 
4. Compel FCPS to make every effort to withdraw and/or cease any and all juvenile 

court proceedings and/or disciplinary referrals against all Petitioners for any in-
school behavioral issues which are or may be related to Petitioners’ suspected or 
identified disabilities. 
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5. Compel FCPS, within ten (10) days, to convene an ARC to review and, if 
necessary, amend each of the FAPE Petitioners’ IEPs in order to determine 
appropriate special education and related services for each individual student’s 
needs. As undersigned counsel has been retained to represent Petitioners, FCPS 
shall provide adequate notice to the undersigned for all meetings;  

 
6. Compel FCPS to conduct appropriate and complete functional behavioral 

assessments for each FAPE Petitioner in order to develop appropriate behavior 
intervention plans to address the specific behavioral challenges demonstrated by 
each of the named Petitioners;  

 
7. Compel FCPS to provide compensatory education, to be agreed upon by all 

parties, to FAPE Petitioners, who have been denied appropriate special education 
and/or related services during the time periods articulated herein; and 

 
8. FCPS shall not employ any disciplinary procedures against class members which 

could constitute a change in placement, including, but not limited to, referrals to 
MLK or other alternative placements and/or referrals to juvenile court for 
behavior which may be relevant to and/or a function of the student’s disability 
and/or suspected disability during the pendency of this complaint process;  

 
9. Compel FCPS to convene an ARC and/or manifestation determination to review 

any prior disciplinary action taken against class members which were not 
previously conducted.  

 
 

  Respectfully submitted,  

 
 
 ____________________     

      Rebecca Ballard DiLoreto 
      Litigation Director 

Children’s Law Center 
      Suite 1115 
      772 Winchester Road 
      Lexington, Kentucky 40505 
 
      ___________________ 
      Robyn M. Rone 
      Staff Attorney 
      Children’s Law Center 
      Suite 1115 
      772 Winchester Road 
      Lexington, Kentucky 40505 
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ADDENDUM 1 – CHILD EIGHT 
 

Revised and/or updated information is in bold type and italicized.  
 

Child Eight is eighteen years old.  She has spent her last three years in the ninth grade at 
Martin Luther King Academy for Excellence. Child Eight’s grandmother and guardian 
describes her child as “slow” with respect to her education. Child Eight recalls that when 
she was in elementary school, she would often be pulled out of class for math and 
reading. When Child Eight was in the sixth grade, she began having behavior problems at 
school. Her grandmother believes that Child Eight’s behavior problems were related to 
Child Eight’s frustration with her academic difficulties. Child Eight’s grandmother 
moved Child Eight to Day Treatment for eighth grade.   
  
Child Eight began ninth grade at Bryan Station High School. At that time, Child Eight’s 
grandmother advised Bryan Station of Child Eight’s academic and behavioral history and 
expressed concern that Bryan Station would overwhelm Child Eight. She asked that a 
plan be put in place to help Child Eight transition from the small and highly structured 
environment of Day Treatment to the large public high school. Despite her repeated 
requests, Child Eight’s grandmother does not believe that anything was done to support 
Child Eight in this transition and, shortly after school began, Child Eight was involved in 
two fights. FCPS then placed her at MLK. At the time, in November 2006, a social 
worker from Day Treatment contacted MLK and told them that Child Eight needed to 
be assessed for mental health issues. (Ex. A-1). 
 
During Child Eight’s three years in the ninth grade at MLK, she has witnessed much. 
According to Child Eight, only one of her teachers actually taught – the others simply 
passed out work to be completed during class. Child Eight has also seen a student 
slammed into a wall by the staff at MLK and another student’s head slammed against a 
bus mirror by MLK staff. When Child Eight, herself, was eight months pregnant, an 
MLK staff person slammed Child Eight up against the wall and pinned her arms back 
because she had offered to place her cousin’s coat in her locker since her cousin was a 
new student with a developmental disability, who did not yet have her own locker. Child 
Eight has also heard the principal of MLK tell students they “are never going to amount 
to anything” and that they all “might as well go home.” She has seen MLK staff 
deliberately agitate students so that the students would erupt and could then be 
suspended. She has heard teachers tell students to “get the f—k out of” of their class. 
 
In the spring of 2008, Child’s Eight’s grandmother made a written referral for Child 
Eight for a suspected learning disability. However, on April 25, 2008, an ARC declined 
to accept Child Eight’s grandmother’s referral for special education because Child 
Eight “had missed 105.5 days in the past three years and had attended three schools.” 
(Ex. A-2).  The ARC made this decision despite the fact Child Eight’s Alg. I reported 
that her academic performance and cognitive functioning was “well below average” 
(Ex. A-3) and that her Sociology teacher reported that while Child Eight “is not an 
illiterate child,…I don’t think she understands a lot.”(Ex. A-4).   Another teacher 
stated: “[Child Eight] demonstrates great cognitive difficulties. She seldom remembers 
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from one day to the next information related to content or behavioral expectations.”  
(Ex. A-5).  Another document assembled at this time states that Child Eight is “hyper,” 
“demonstrates great difficulty in reasoning,” and “does not seem to connect her 
behavior with consequences or outcomes.” (Ex. A-6). And yet another document from 
the same period states that Child Eight’s “math skills are way below average” and her 
cognitive functioning is “very poor.” (Ex. A-7).   The ARC also failed to note that the 
reason that Child Eight had missed 40 days during the 2007-2008 school year was 
because she had given birth to a baby and that these were excused absences. In sum, it 
should have been clear to the ARC that even though Child Eight’s two years of failing 
grades could have been explained by Child Eight’s absences if there was not evidence 
establishing that Child Eight probably suffered from extremely low cognitive 
functioning.  
 
The ARC also failed to consider whether Child Eight should be identified and referred 
for special education based upon an Other Health Impairment for ADHD. The meeting 
minutes reflect that Child Eight was diagnosed with ADHD in 2003 and that she had 
been on medication for this condition as recently as the 2006-2007 school year. 
However, the meeting minutes do not reflect that two of Child Eight’s teachers had 
reported that her attention in class, work habit, and work completion were “very poor.” 
(Ex. A-5, A-8).  
 
Finally, the meeting minutes reflect that the ARC noted that Child Eight had attended 
three schools in three years and that she had 33 discipline referrals. Indeed, she had 
been suspended for 24 days during the 2006-2007 school year. And, although Child 
Eight’s behavior was severe enough to warrant this number of suspended days– which 
undoubtedly had an impact on her academic progress  - the ARC did not consider 
whether Child Eight should be identified, referred, and evaluated as a child with a 
suspected emotional-behavioral disability.   
 
Child Eight turned eighteen on December 28, 2008. On the first day of school following 
Christmas break, Child Eight was called into the office at MLK. She was told that she 
had to withdraw from school since she had turned eighteen. At this meeting, a withdrawal 
form was handed to Child Eight and she was told to initial it. She did as she was told and 
then left the school. Neither she, nor her grandmother had received prior notice of this 
forced dismissal.  
 
Thus, after spending four years in the ninth grade at MLK, Child Eight was told that she 
could no longer attend school.  Further, despite Child Eight’s grandmother’s frequent 
requests for “help,” and the fact that Child Eight remained in the ninth grade at MLK for 
three years, Child Eight never received any special education services at MLK.  Child 
Eight and her mother are now working without the assistance of FCPS to secure a GED 
for Child Eight.  
 
In sum, FCPS has violated Child Eight’s rights in the following ways: 

• By failing to identify, refer, and evaluate Child Eight in November 2006 for a 
suspected Other Health Impairment (“OHI”) or Emotional and/or Behavioral 
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Disability (“EBD”) after being informed by Day Treatment that Child Eight 
needed such an evaluation. 

• By failing to identify, refer, and evaluate special education despite evidence that 
Child Eight may also  suffer from a specific learning disability (“SLD”) or  a 
mild mental disability (“MMD”). 

•  By failing to use any positive behavior interventions with Child Eight and instead 
punishing her by sending her to MLK and establishing no plan for her release and 
no consideration of her need for special education services. 

• By requiring Child Eight to withdraw from school when she turned eighteen.  
 
Based upon federal and state law and regulations, FCPS has been on notice that Child 
Eight may have been a child with a disability. Due to FCPS’s failure to comply with the 
identification, referral, and evaluation requirements of the IDEA, Child Eight  was 
deprived of her right to a free and appropriate public education since at least the 
beginning of her high school experience in the 2006-2007 academic year.   
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