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OPINION 

 [*1]   [**220]  WILLIAMS, Senior Circuit 
Judge:  [***2] Core Communications, a com-
petitive local exchange carrier ("LEC"), peti-
tioned the Federal Communications Commis-
sion for "forbearance" under ß 10(c) of the 
Telecommunications Act of 1996, 47 U.S.C. ß 
160(c). Specifically it asked the Commission to 
forbear from "rate regulation preserved by " ß 
251(g), from "rate averaging and rate integra-
tion required by " ß 254(g), and, in each case, 
from "related  [*2]   [**221]  implementing 
rules." In re Petition of Core Communications, 
Inc. for Forbearance from Sections 251(g) and 
254(g) of the Communications Act and Imple-
menting Rules, 22 FCC Rcd 14,118 at 14,118 
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(2007) ("Order"). The FCC denied the petition 
in full. Id. Core now seeks review of the Order. 

We have no occasion to get into the merits; 
Core has not shown a basis for Article III 
standing. Specifically Core has failed to make 
clear how the requirements it mentions under 
those statutory provisions, or their "related im-
plementing rules," cause Core any harm. Ac-
cordingly, we dismiss Core's petition. 

* * * 

Because the parties in agency cases on di-
rect review will have had no prior occasion to 
dispute Article III standing, we have insisted--
to avoid having either to decide standing on an 
incomplete record  [***3] or to order additional 
submissions--that the petitioner should, except 
where standing is self-evident, "establish its 
standing by the submission of its arguments 
and any affidavits or other evidence appurte-
nant thereto at the first appropriate point in the 
review proceedings." Sierra Club v. EPA, 352 
U.S. App. D.C. 191, 292 F.3d 895, 900 (D.C. 
Cir. 2002) (emphasis added). In the absence of 
a prior motion to dismiss for want of standing, 
"the first appropriate point" is "the petitioner's 
opening brief--and not . . . [the] reply to the 
brief of the respondent agency." Id. As we ex-
plained, "experience teaches that full develop-
ment of the arguments for and against standing 
requires the same tried and true adversarial 
procedure we use for the presentation of argu-
ments on the merits." Id. 

Our circuit's rules restate the requirement: 
  

   In cases involving direct review 
in this court of administrative ac-
tions, the brief of the appellant or 
petitioner must set forth the basis 
for the claim of standing. . . . 
When the appellant's or petitioner's 
standing is not apparent from the 
administrative record, the brief 
must include arguments and evi-

dence establishing the claim of 
standing. 

 
  
Circuit Rule 28(a)(7) (citing Sierra Club, 292 
F.3d at 900-01).  [***4] What's more, in an 
order setting forth the briefing schedule, we 
specifically reminded Core of its obligation to 
comply with Sierra Club and Circuit Rule 
28(a)(7). Core Communications, Inc. v. FCC, 
No. 07-1381 (D.C. Cir. Feb. 28, 2008). 

Core did allude to the standing problem in 
its opening brief, but it offered only a pair of 
conclusory assertions--that Core is subject to 
(1) "disparate intercarrier competition [com-
pensation?] regimes preserved by 251(g) " and 
(2) "ongoing application of section 254(g)'s rate 
averaging and integration rules, which preclude 
Core from utilizing differentiated pricing for 
long distance services and further chills Core's 
entry into rural market areas where incumbents 
receive implicit subsidies through this provi-
sion." Core Br. 18. 

Core failed to explain how it was being in-
jured by the application of ßß 251(g) and 
254(g). It did not reveal what services it offered 
or planned to offer that are or would be affected 
by these statutory provisions. Nor, to the extent 
that the services might be in markets that Core 
might enter, did Core say anything to indicate 
the seriousness of its plans, which might range 
from a gleam in management's eye to a well-
developed  [***5] business plan. As a result, 
the FCC in its response brief was "left to flail at 
the unknown in an attempt to prove the nega-
tive." Sierra Club, 292 F.3d at 901. 

Conceivably Core's reply brief (or even the 
FCC's response, or the combination),  [*3]   
[**222]  might have shown that in fact standing 
was "self-evident," id. at 900, or "apparent 
from the administrative record," Circuit Rule 
28(a)(7). They did not; but they did disclose an 
invalid theory that seems to lie at the heart of 
Core's idea of its injury. 
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The FCC observed in its brief that to the ex-
tent "information can be gleaned from other 
litigation before this Court and public sources . 
. . Core is a competitive LEC engaged in deliv-
ering large quantities of incumbent LEC-
originated Internet-bound dial-up traffic to In-
ternet service providers." FCC Br. 21. Core re-
sponded in its reply brief and at oral argument 
that the Core traffic that the FCC described 
would indeed benefit from the forbearance 
sought in its petition. 

Here's the attempted logical chain: The 
Commission, finding in 2001 that the then-
existing "reciprocal compensation obligations 
of section 251(b)(5) " gave competitive LECs 
such as Core "opportunities for regulatory arbi-
trage," issued  [***6] an order removing ISP-
bound traffic from those obligations. In re Im-
plementation of the Local Competition Provi-
sions in the Telecommunications Act of 1996: 
Intercarrier Compensation for ISP-Bound Traf-
fic, 16 FCC Rcd 9151, 9153-54, PP 2-3 (2001) 
("ISP Remand Order"). In place of the ß 
251(b)(5) regime, the ISP Remand Order im-
posed both a "bill-and-keep" system, under 
which each carrier recovers its costs from its 
own end-users, and a set of interim cost-
recovery rules to aid in the transition to that 
regime. See WorldCom, Inc. v. FCC, 351 U.S. 
App. D.C. 176, 288 F.3d 429, 431 (D.C. Cir. 
2002). In adopting the order, the Commission 
relied solely on ß 251(g). Id. at 430. 

Had matters stopped there, Core's standing 
would be clear. Forbearance from enforcement 
of rate regulation under ß 251(g) and "related 
implementing rules" would remove the force of 
the ISP Remand Order, which had been 
adopted under ß 251(g) precisely to thwart the 
"regulatory arbitrage" employed by firms like 
Core. 

But matters did not stop there. An array of 
firms, including Core, challenged the ISP Re-
mand Order in this court, which held une-
quivocally that ß 251(g) did not provide a legal 

basis for the order. Id. at 433-34. We nonethe-
less did  [***7] not vacate the ISP Remand Or-
der. Not only did many of the order's challeng-
ers themselves favor a bill-and-keep regime, 
but there was "a non-trivial likelihood that the 
Commission ha[d] authority to elect such a sys-
tem (perhaps under ßß 251(b)(5) and 
252(d)(2)(B)(i))." Id. at 434. Accordingly, we 
simply remanded the matter to the Commis-
sion; the ISP Remand Order thus entered a kind 
of regulatory limbo, from which it has yet to 
emerge. (We note, however, that we recently 
directed the Commission to explain by Novem-
ber 5, 2008 "the legal authority for the [ISP 
Remand Order]." In re Core Communications, 
Inc., 382 U.S. App. D.C. 120, 531 F.3d 849, 
862 (D.C. Cir. 2008).) 

But the passage of time, of course, has not 
miraculously pulled the ISP Remand Order 
back under ß 251(g). Accordingly, removal of 
rate regulation under ß 251(g) and "related im-
plementing rules" would have no effect on 
Core. 

There remains the possible link between 
Core's business or future business and rate av-
eraging and integration under ß 254(g). On this 
issue Core has pointed us to its website, 
www.coretel.net, which it says provides links 
to its "tariffed local exchange, exchange access, 
and long distance (i.e., 'IXC') offerings." Reply 
Br. 3. While  [***8] the webpage does indeed 
link to an interstate access tariff, there is no in-
dication that Core provides any service there-
under. At no point--much less in the opening 
brief, as required for any element  [*4]   
[**223]  of standing that is not self-evident--
does Core show how its position, with respect 
to some specific service, would be improved by 
grant of its petition for forbearance from regu-
lation under ß 254(g). 

* * * 
Core's petition for review is 

Dismissed. 
 


