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SUMMARY

Time Warner Communications Holdings, Inc.(1) ("TW Comm") respectfully submits these
comments(2) in opposition to SBC Communication's ("SBC's") April 11, 1997 application under
47 U.S.C. § 271 seeking Federal Communications Commission (“"FCC" or "Commission™)
authorization to provide in-region interLATA service in the State of Oklahoma (hereinafter "the
Application™). TW Comm also supports the April 23, 1997 Motion to Dismiss the Application
filed by the Association for Local Telecommunications Services ("ALTS")(hereinafter "ALTS
April 23rd Motion™). TW Comm emphasizes that: (1) the Application is premature and

(2) even if it were not premature, the defects in the Application identified in the April 23rd
Motion justify the relief ALTS has proposed.

In part, the Application is premature because Congress intended that Section 271 be
implemented generically through rulemaking after implementation of the 1996 Act's
interconnection provisions, Section 251 and 252. In addition, the Application is premature
because the structure of Section 271 necessitates comprehensive implementation of an ongoing
regulatory regime that provides for remedial action in the event of subsequent non-compliance
by a Bell Operating Company. Further, the Application is premature because parts of Section
271 will necessarily require Commission interpretation before Section 271 may be implemented.



Such necessary interpretations include, at a minimum, interpretation of: (1) what constitutes
"predominantly” over a "competitor's facilities™ and (2) the meaning and scope of the
Commission's public interest responsibilities under Section 271.

Finally, the Application is premature because the broad language of the statute coupled with the
legislative history demonstrates the necessity for generic implementation of Section 271 through
rulemaking rather than case-by-case determinations. Consideration of Section 271 in such a
comprehensive manner will better achieve the overall objectives of the Act. Implementation of
Section 271 in a rulemaking proceeding will also substantially decrease the risk that the FCC's
implementation of Section 271 will result in subsequent changes to its policies that a court could
conclude were arbitrary and capricious.

In addition to being premature, the defects in the Application identified in the April 23rd Motion
justify dismissal as ALTS has proposed. TW Comm associates itself fully with the arguments
presented in the ALTS' April 23rd Motion and urges the Commission to grant the relief
requested in the Motion. Specifically, The Application fails to satisfy the requirements of "Track
A", 47 U.S.C. 8 271(c)(1)(A) or "Track B", 47 U.S.C. § (c)(1)(B).

Under 47 U.S.C. 8 271(c)(1)(A), SBC must comply with certain requirements referred to as
Track A. Only if the requirements of Track A are not met because competitive local exchange
providers have not requested interconnection may SBC seek to comply with the requirements set
forth in 47 U.S.C.

§ 271(c)(1)(B), referred to as Track B. Thus, SBC does not have the choice of pursuing either
Track A or B at its option and certainly may not pursue both options simultaneously. In this
instance, because there is no dispute that competitive providers have sought interconnection with
SBC in Oklahoma and there is no demonstration that those competitors have failed to negotiate
in good faith or violated an implementation schedule for the interconnection agreements, the
Track B approach is unavailable to SBC in that state.

The Application also fails under Track A. It is apparent that neither SBC nor ALTS claim that
SBC has lost substantial market share in the provision of local services in Oklahoma. Nor is
there any claim that the vast majority of Oklahoma consumers, either residential or business,
have a realistic choice in the facilities used to provide them with local telephone service. The
Application's apparent claim that the mere possibility of developing real competition fulfills the
Competitive Checklist of Section 271 is devoid of any shred of plausibility in light of the clearly
expressed pro-competitive policies underlying the 1996 Act.
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INTRODUCTION

Time Warner Communications Holdings, Inc.(3) ("TW Comm") respectfully submits these
comments(4) in opposition to SBC Communication's ("SBC's")(5) April 11, 1997 application
under 47 U.S.C. § 271 seeking Federal Communications Commission ("FCC" or "Commission™)
authorization to provide in-region interLATA service in the State of Oklahoma (hereinafter "the
Application™). TW Comm also supports the April 23, 1997 Motion to Dismiss the Application
filed by the Association for Local Telecommunications Services ("ALTS")(hereinafter "ALTS
April 23rd Motion™). INTEREST AND PERSPECTIVE OF TW COMM

TW Comm is an emerging facilities-based provider of local telecommunications services. As
such, it is a competitor of Southwestern Bell Telephone Company ("SWBT") in the provision of
local services as well as a customer of SWBT's incumbent carrier operations to the extent that
TW Comm must purchase services from SWBT in order to interconnect with SWBT's network.
Although TW Comm does not operate in Oklahoma, it does operate in Texas, another state in
which SBC is the incumbent local exchange carrier ("ILEC"), and the Commission’s decision in
this matter will have a significant effect on those operations. It is also TW Comm's view that the
first case regarding Section 271 that the Commission decides on the merits will inevitably set
precedent for other applications by incumbent Bell Operating companies ("BOCs") for states in
which TW Comm is currently operational.

Without its own experience as a competitor in Oklahoma, TW Comm cannot address those
aspects of either the Application or the April 23rd Motion that relate to the specifics of
competition within that jurisdiction. However, TW Comm has experienced significant
difficulties while implementing its interconnection with SWBT in the Austin, Texas area, that
have a direct and immediate effect on TW Comm's ability to enter that market successfully. In
Texas, it appears to be absolutely necessary that SWBT have a business incentive to cooperate
with competitors such as TW Comm.

It is apparent that neither SBC nor ALTS claims that SBC has lost substantial market share in the
provision of local services in Oklahoma. Nor is there any claim that the vast majority of
Oklahoma consumers, either residential or business, have a realistic choice in the facilities used
to provide them with local telephone service. Based on the apparent state of competition in
Oklahoma, SBC's claims for Section 271 relief essentially boil down to assertions that (1) it has
"opened the door" to competition through interconnection arrangements that it has entered into
and (2) the statutory tests for Section 271 relief do not require anything more. These assertions
are grossly flawed because, as demonstrated below and in the ALTS April 23rd Motion, they
misrepresent the statute and the nature of marketplace change it requires before incumbent BOCs
may be permitted into interLATA markets.

It is not an overstatement to characterize Section 271 and its companion, Section 272, as
constituting the heart of the Telecommunications Act of 1996. One of the fundamental



competitive "bargains" of the Act is the requirement that the BOCs open their local markets to
competition prior to the right to provide interLATA toll service in those same markets. As noted
by the Commission itself:

The 1996 Act opens local markets to competing providers by imposing new interconnection and
unbundling obligations on existing providers of local exchange service, including the BOCs. The
1996 Act also allows the BOCs to provide interLATA services in the states where they currently
provide local exchange and exchange access services once [after] they satisfy the requirements
of section 271. . .. [T]he statute links the effective opening of competition in the local market
with the timing of BOC entry into the long distance market.(6)

This presents a "win-win" situation for consumers because they receive the benefits of increased
competition in both toll and local markets: more efficient, more attentive service, greater
innovation and, of course, lower prices.(7)

The statutory linkage between opened, competitive local service markets and entry by a BOC
such as SBC into interLATA markets makes it incumbent upon the Commission to tread very
warily as it starts down the Section 271 road. Entry into the interLATA market is the single most
significant inducement for the BOCs to meet the Competitive Checklist requirements of section
271(c)(2)(B). It is the carrot. Once the carrot is eaten, however, the inducement is gone. Once a
BOC is permitted to provide in-region interLATA service, its incentive to make local service
interconnection workable in that region is removed. One need look no further than the rearguard
actions of the non-BOC ILECs in opposition to open interconnection arrangements to find
validation of this incentive principle.(8) The most obstreperous behavior and the greatest
resistance to implementation of competitive market entry is displayed by ILECs who do not have
such incentives.

Thus, the Application squarely places before the Commission the formidable challenge of
implementing Section 271 for the first time. It does so, however, at a time when the Commission,
in fulfillment of its other heavy responsibilities under the 1996 Act, has not yet had the
opportunity to consider comprehensively the necessarily complex issues inherent in the statute's
implementation. While there are undoubtedly benefits to consumers to be gained from making
the interLATA interexchange market in Oklahoma more competitive through SBC's entry, the
possible detriments to local competition from Commission action that is not well-considered far
outweigh those benefits, particularly in light of the fact that any action herein will be a precedent
for future applications by other BOCs. Thus, TW Comm urges that any action on the Application
be premised on a long-term view of the Act and its underlying policies.

Indeed, assuming only for the sake of argument that the Application provides an accurate
portrayal of the service that SBC provides to competitive local exchange carriers ("CLECs") in
Oklahoma, SWBT's behavior in Oklahoma is inconsistent with its behavior in Texas. As a
customer, and an emerging competitor of SWBT in Texas, TW Comm has first hand knowledge
that, for example, SWBT has not provided non-discriminatory access to directory assistance,
reasonable inclusion of competitors in SWBT's white pages listings,(9) or nondiscriminatory
central office collocation as compliance with the competitive checklist of Section 271 would
require. This points up the inherent danger in relying on the narrow factual base relating to a



jurisdiction such as Oklahoma - clearly not representative of the nation as a whole - as the basis
for establishing precedent or policy in the implementation of Section 271. The factual
circumstances involving a particular Section 271 application, by definition, can relate only to a
particular state, and cannot be assumed to be representative of the region in which that particular
BOC provides service or the nation generally. Given the statutory interpretation and policy issues
which must accompany any application of Section 271, it is apparent that this statute is
particularly ill-suited to case-by-case implementation, and that this particular application of
SWBT in Oklahoma is a poor vehicle as the first Section 271 case.

ARGUMENT

The Application should be dismissed because (1) the issues it raises cannot be reasonably
addressed by the Commission at this time and at this juncture of the implementation of the
Telecommunications Act of 1996 (i.e. the Application is premature); and (2) even if the
Application were not premature, it is defective in its failure to address certain critical issues.
These points are each addressed below.

I. THE SBC APPLICATION IS PREMATURE

The Application is premised on the assumption that Section 271 is self-actuating and does not
require prior interpretive or other action by the Commission before it can be implemented. In
other words, SBC has assumed that it is possible to divine the statutory section's requirements
from its text and to submit information that would fulfill those requirements at this stage of the
implementation of the Telecommunications Act of 1996, without any further action on the part
of the Commission or the courts.

However, this assumption is simply incorrect. Like virtually all other provisions of the 1996 Act,
implementation of Section 271 cannot occur in isolation but requires the context of the
implementation of other provisions, particularly Sections 251 and 252 dealing with issues of
interconnection requirements as well as negotiation, arbitration and approval of interconnection
agreements. Given that the statute also is not clear on its face and in any event contemplates an
ongoing regulatory regime, it is apparent that reasonable implementation of Section 271 will first
require the Commission to address a number of policy issues, most probably in the context of a
rulemaking. SBC's creative and erroneous interpretation of Section 271(c)(1)(B) provides further
support for the need for such a proceeding.

A. Congress intended that Section 271 be implemented generically through rulemaking - not on a
case-by-case basis - subsequent to implementation of Sections 251 and 252.

1. Implementation of Sections 251 and 252 are necessary pre-conditions to implementation of
Section 271.

As noted supra at page 5, implementation of Section 271 is linked to the implementation of
Sections 251 and 252. This linkage exists in order to provide an incentive for the BOCs to open
their local service markets to competition. As the Commission emphasized in its recent order on
Non-Accounting Safeguards,(10) the statute's requirement that BOC's comply with Section



271(c)(2)(B)'s Competitive Checklist before it may provide in-region interLATA service is
central to achieving the competitive goals of the 1996 Act:

[T]he statute links the effective opening of competition in the local market with the timing of
BOC entry into the long distance market, so as to ensure that neither the BOCs nor the existing
interexchange carriers could enjoy an advantage from being the first to enter the other's
market.(11)

In fact, the Competitive Checklist of Section 271(c)(2)(B) explicitly requires a BOC's
implementation of specific provisions of Sections 251 and 252 as a condition precedent to
obtaining interLATA entry.1(12) Thus, it is apparent that until the Commission took steps to
implement Section 251 and 252 on August 8, 19961(13), it would not have been possible for the
Commission under the terms of the statute to grant any BOC application under Section 271.

However, despite the issuance of the Interconnection Order, the Application is premature
because the August 8, 1996 Interconnection Order has been challenged on appeal and portions of
it have been stayed. The pendency of the Eighth Circuit appeal and its accompanying stay1(14)
precludes the development of permanent interconnection rates that are one of the prescribed
circumstances referred to above. Without permanent interconnection rates, a BOC cannot meet
Track A's condition that local competition must exist.

Pursuant to Section 271's Competitive Checklist, interconnection must be provided "in
accordance with the requirements of sections 251(c)(2) and 252(d)(1)."1(15) Section 251(c)(2)
requires that interconnection be provided "on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory . . . ."1(16)

The justness, reasonableness, and/or discriminatory nature of these rates for Section 271
purposes cannot be determined with any degree of finality until the judicial review process of the
8th Circuit has been completed. In that proceeding, the court has stayed the FCC's mandate that a
state commission rely on the total element long-run incremental cost ("TELRIC") to determine
the rates for competitive providers' use of ILECs' facilities as well as the Commission's
requirement that a state commission rely on the FCC's proxy rates if it chooses not to rely on the
TELRIC methodology to set rates.

This is not to suggest, however, that the effect of the Eighth Circuit's stay has been to halt all
implementation of the 1996 Act. Certainly, the negotiations and arbitrations contemplated by
Sections 251 and 252 of the Act are going forward, as the Eighth Circuit itself recognized to be
appropriate. The agreements either voluntarily entered into or forged through the arbitration
process can and should be made effective.1(17) However, since those same agreements would
have to be relied upon by the Commission as a basis for action under Section 271, the uncertain
effect that the judicial review process will have on those agreements necessarily calls into
question whether the Commission can reasonably grant any Section 271 applications until the
underlying issues have been settled. The uncertainty regarding the ultimate structure of
interconnection arrangements, particularly the unbundled element pricing rules, makes the
process of implementing Section 271 much more complex because measuring whether the public
interest in competitive markets has been adequately provided for through interconnection



arrangements - the essence of Section 271 implementation - becomes far more intricate than
Congress could have contemplated when the statute was passed. The uncertainty related to the
Eighth Circuit's decision regarding the Interconnection Order, and any subsequent review,
effectively preclude the Commission from being able to reach determinations regarding
satisfaction of the Competitive Checklist set forth in Section 271(c)(2)(B).

B. The structure of Section 271 necessitates comprehensive implementation of an ongoing
regulatory regime that provides for remedial action in the event of subsequent non-compliance
by a BOC.

Section 271 was designed to provide for continuing Commission oversight over BOC
compliance with Sections 251 and 252. The enforcement provisions of Section 271(d)(6)
contemplate the possibility that a BOC might "cease[] to meet any of the conditions required for
such [Section 271] approval™1(18) and provide for specific remedial action by the Commission
in that event. Given that, an Application that demonstrates the mere existence of conforming
interconnection agreements without the requisite competitive showing and argues that such
agreements are sufficient to meet the requirements of Section 271 is without merit.1(19)
Continuing Commission oversight of BOC compliance would not be needed if the Commission's
function were limited to verifying the existence of agreements. Rather, the more reasonable
interpretation - indeed, the only reasonable interpretation - of the Competitive Checklist
requirements is that they can only be fulfilled by demonstrating the fact of competitive elements,
not their mere theoretical possibility in the form of contracts that may or may not be adhered to.

However, the existence of Section 271(d)(6) is also important because it demonstrates that
implementation of the section has to go beyond determining whether any applicant has met the
Competitive Checklist. Because the language of the statute does contemplate an entire, ongoing
regulatory regime, before the Commission can reasonably grant any one application, it has to
consider the whole range of its responsibilities in the matter, including the possibility of non-
compliance and the protection of the public interest in that event. The Commission has clearly
indicated that rules under which complaints of non-compliance pursuant to Section 271(d)(6)(B)
will be fashioned at a later time.1(20) That being the case, the Application cannot be presently
considered consistent with the dictates of reasoned decision making.

C. Parts of Section 271 will necessarily require interpretation before the statute can be
implemented.

Because Section 271 is not clear on its face, if the Commission chooses to implement Section
271 in this proceeding, it will be forced to interpret certain portions of Section 271 on an
expedited basis during the 90 day statutory period within which it must consider a BOC's Section
271 application. At a minimum, implementation of Section 271 will require interpretation of the
following statutory provisions: (1) the meaning of the phrase, "predominantly over their own
telephone exchange facilities . . . ." as set forth in Section 271(c)(1)(A); and (2) how the
Commission will administer its public interest responsibilities under the Section.

1. The Commission necessarily will have to interpret what constitutes "predominantly” over a
competitor's facilities.



SBC's interprets the term "predominantly over their own telephone exchange facilities . . ." in the
Application and asserts that competitors currently provide service "predominantly over their own
telephone exchange facilities” in Oklahoma. Subsequent challenges to SBC's statements that it is
actually providing facilities-based service as envisioned by Section 271 highlight the difficulty
associated with this term.1(21) Even if the Commission reached a determination that Brooks
Fiber Properties, Inc. ("Brooks") is actually providing service over its own exchange facilities in
Oklahoma, because such a determination would be so case-specific, it is unlikely that it would
provide sufficient guidance for future Section 271 applications. Accordingly, it is likely that each
future Section 271 proceeding would include a significant dispute regarding the definition of the
term "predominantly over their own telephone exchange facilities . . . ." The Commission should
establish generic guidelines on the extent to which a carrier must rely on its own facilities to
provide service in order to satisfy this test.

The legislative history indicates that Congress intended to define a competitor offering
competing service "predominantly™ over its own facilities as much more than a mere reseller of
services. Indeed, Congress plainly contemplated that a competing provider would not rely on its
own facilities exclusively. The Act's Conference Report explains:

With respect to the facilities-based competitor requirement, the presence of a competitor offering
the following services specifically does not suffice to meet the requirement: (1) exchange access;
(2) telephone exchange service offered exclusively through the resale of the BOC's telephone
exchange service; and (3) cellular service. The competitor must offer telephone exchange service
either exclusively over its own facilities or predominantly over its own facilities in combination
with the resale of another carrier's service.2(22)

However, it is also clear from the legislative history that a company that used none of its own
facilities would not be considered a competitor for purposes of applying Section 271.

Nonetheless, the conference agreement includes the “predominantly over their own telephone
exchange service facilities' requirement to ensure that a competitor offering service exclusively
through the resale of the BOC's telephone exchange service does not qualify, and that an
unaffiliated competing provider is present in the market.2(23)

In extensions of remarks, Congressman W.J. (Billy) Tauzin indicated that Congress intended the
Commission to establish guidelines relating to the satisfaction of the "predominantly over its
own facilities" requirement.

The phrase “predominantly over its own telephone exchange facilities' is intended to ensure that
the competing provider is doing more than repackaging and reselling the services of the Bell
company. The Commission will establish guidelines for determining whether the “predominantly
requirement of section 254(a)(2)(A) has been satisfied. It is my understanding that in setting
forth these guidelines the Commission will consider only the local loop and switching facilities
used by the competing provider to provide telephone exchange service. It is also my
understanding that the competing provider will be deemed to be providing service
“predominantly’ over its facilities if more than 50% of the local loop and switching facilities used



by the competing provider to provide telephone exchange service is owned by the competing
provider or owned by entities not affiliated with the Bell company that is applying for
interLATA authority.2(24)

Thus, the legislative history suggests that there are portions of the analysis establishing that a
carrier serves "predominantly over their own telephone exchange facilities . . ." that cannot be
meaningfully determined on an case-by-case basis. The Commission should establish generic
guidelines to identify what facilities-based competitors that will satisfy Section 271's
requirements.

2. The Commission will have to consider the meaning and scope of its public interest
responsibilities under Section 271.

Congress expressly stated that in addition to satisfying the specific conditions of Section
271(c)(1), the Commission may not grant Section 271 authorization to any BOC unless it finds
that "the requested authorization is consistent with the public interest, convenience, and
necessity."2(25) This "public interest™ language will be central to the Commission's
implementation policies. Further, the Commission's public interest consideration with respect to
Section 271 eventually will have to be consistent with changes in industry structure that will
flow from other proceedings implementing the 1996 Act, such as comprehensive reform of
access charges and universal service policy.

It would not be reasoned decision making for the Commission to determine, in the context of an
isolated application, where the public interest lies in implementing Section 271. In similar
circumstances, the courts have struck down agency decisions that did not evidence consideration
of the broader context. For example, the D.C. Circuit remanded the Federal Trade Commission's
("FTC's") choice to rely on presumptions to implement statutory market dominance criteria of
the Rail Reform Act due to the early stage of implementation of the statute at issue.2(26)
Similarly, the Commission is in the early stages of implementing the 1996 Act, with many
aspects of the transition to competitive markets yet to be determined. To embark on a
determinative course of action (such as permitting interLATA competition in Oklahoma, thereby
removing the incentive to SBC to cooperate in allowing local service markets to become actually
competitive) in the context of an isolated application is not consistent with reasoned decision
making at this time.

D. The broad language of the statute coupled with legislative history demonstrates the necessity
for generic implementation of Section 271 through rulemaking rather than case-by-case
determinations.

Congress anticipated that the Commission would establish clear guidelines for the
implementation of Section 271. Although more than one reasonable approach to implementing
Section 271 exists, and the Commission clearly possesses the authority to choose the program of
implementation, TW Comm submits that comprehensive implementation of Section 271 is the
only reasonable course. In part, the need for comprehensive implementation of Section 271
relates to the nature of the FCC's responsibilities under the Communications Act.2(27)



If the Commission implements Section 271 in a careful and comprehensive manner, such as a
rulemaking rather than case-by-case adjudication, it will accomplish the following:

(1) significantly decrease the risk that its implementation of Section 271 will violate other
provisions of the statute and

(2) substantially decrease the risk that its implementation of Section 271 will result in subsequent
changes to its policies that a court could conclude were arbitrary and capricious.

The Commission will achieve the best results by developing a coherent and reasoned pattern of
applications related to the general purpose of the Communications Act.

[A]ny agency's primary mission is to create a coherent national benefit or regulatory program by
adopting a combination of statutory constructions that will allow the agency to perform its
prescribed mission in a reasonably efficient and effective manner. The construction of a statute
must be functionally related, i.e., only some combinations will allow the agency to implement a
coherent program.2(28)

The Commission's efforts at interpreting Section 271 should reflect that Section 271 serves the
ultimate competitive objectives of the Communications Act because the interrelated sections of
the Communications Act constitute a comprehensive and effective regulatory scheme.2(29)
Thus, the Commission should attempt to interpret Section 271 in a manner that considers its
relation not only to the immediate purpose of that section of the statute - BOC entry into the
interLATA market - but also to related purposes such as universal service reform and
interconnection, as well as its role in the Commission's implementation of the competitive goals
of the entire Communications Act.

Implementation of Section 271 in a rulemaking proceeding will substantially decrease the risk
that the FCC's implementation of Section 271 also will result in the need for subsequent changes
to its policies that a court could conclude were arbitrary and capricious.2(30)

In its efforts to implement the Act in a consistent manner, the Commission should evaluate the
entire Section 271 process comprehensively before it grants any BOC Section 271 authority. The
90 day statutory deadline for a Commission response to a Section 271 application mandated by
Section 271(d)(3), 47 U.S.C. § 271(d)(3), does not provide sufficient time for the Commission to
evaluate the Section 271 process - a case of first impression - to the adequate degree.
Comprehensive evaluation of Section 271 would necessarily include a thorough examination of
the Commission's ongoing responsibilities under that Section. To date, the Commission'’s
analysis of Section 271 has not included a thorough examination of its ongoing responsibilities
under that Section.2(31)

Section 271(d)(6), 47 U.S.C. § 271(d)(6), expressly provides that if a BOC with Section 271
authority fails to satisfy the conditions required for that approval on an ongoing basis, following
notice and an opportunity for a hearing, the Commission may require the BOC to correct the
deficiency, penalize the company, or suspend or revoke the approval.3(32) Thus, to decrease the
risk that implementation of Section 271 will result in the need for subsequent changes to its



policies that could constitute arbitrary and capricious inconsistencies, at a minimum the FCC
should consider the following items in a thorough fashion before it provides any Section 271
applications: (1) FCC complaint procedures to hear complaints under that Section and (2) exit
procedures.3(33) The Commission should establish such expedited complaint procedures as well
as substantive rules to define the specific legal elements of a claim that a BOC failed to meet or
no longer meets Section 271 requirements before it approves any BOC's Section 271 application.

An expedited complaint process would be an integral part of any Commission effort to
implement Section 271 in a comprehensive manner. Consideration of what remedies it will use
upon completion of its complaint process or upon completion of an FCC initiated review process
should also be part of a reasoned implementation of its responsibilities. Most importantly, a clear
indication from the Commission to applicants that the FCC will retain the authority to revoke
Section 271 authority would decrease the possibility that a future need for subsequent changes to
FCC policies that a court could conclude were arbitrary and capricious.3
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only its interconnection arrangements with Brooks at length. Brief in Support of Application by
SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell
Long Distance for Provision of In-Region, InterLATA Services in Oklahoma, CC Docket No.
97-121 at 4-5 (April 11, 1997)(hereinafter SBC Brief).

20. 88 First Report and Order at para. 337.



21. 99 Such challenges are included in ALTS' April 23rd Motion as well as Brooks' comments
filed with the Commission on April 28, 1997 in response to the Commission's request for
comment on the April 23rd Motion confirm that difficulty. The Common Carrier Bureau
solicited comments the ALTS April 23rd Motion by Public Notice, released April 23, 1997.

22.00 142 Cong. Rec. H1078, H1117 (daily ed. Jan. 31, 1996)(emphasis added). As the
conference agreement reflects, the intent was that a competing provider would probably obtain
some services and capabilities from the BOC itself:

This conference agreement recognizes that it is unlikely that competitors will have a fully
redundant network in place when they initially offer local service, because the investment
necessary is so significant. Some facilities and capabilities (e.g., central office switching) will
likely need to be obtained from the incumbent local exchange carrier as network elements
pursuant to new section 251.

142 Cong. Rec. H1078, H1117 (daily ed. Jan. 31, 1996). The House Committee Report echos
this refrain:

The Committee does not intend that the competitor should have to provide a fully redundant
facilities-based network to the incumbent telephone company's network, yet it is expected that
the facilities necessary for a competitive provider will be present.

H.R. Rep. No. 104-204, at 77 (1995)(emphasis added).
23.11 142 Cong. Rec. H1078, H1117 (daily ed. Jan. 31, 1996).

24. 22 141 Cong. Rec. E1699 (daily ed. Aug. 11, 1995)(statement of Rep. Tauzin)(emphasis
added).

25.33 47 U.S.C. § 271(d)(3)(c).

26. 44 The decision emphasized that presumptions might be appropriate but that at such an early
stage in implementation, the FTC could not demonstrate that presumptions could or could not
identify market dominance accurately.

At this early stage in the implementation of the Reform Act, we cannot conclude -- nor has the
FTC adduced evidence that would demonstrate -- that presumptions cannot, in practice, identify
market dominance with fair accuracy in a substantial number of cases, thus promoting efficiency
in accordance with the legislative mandate

See Atchison, Topeka & Sante Fe Ry. Co. v. Interstate Commerce Comm'n, 580 F.2d 623, 631
(D.C. Cir. 1978).

27. 55 In a similar context, the D.C. Circuit has emphasized the need for the Commission to
address its responsibilities regarding communications regulation comprehensively:



Our evaluation of the Commission's interpretation of the scope of its jurisdiction must take into
account the Act's broad purposes and objectives. We cannot ignore specific exemptions and
limitations which narrow its regulatory power .... The act must be construed in light of the needs
for comprehensive regulation and the practical difficulties inhering in state by state regulation of
parts of an organic whole.

General Tel. Co. v. FCC, 413 F.2d 390, 398 (D.C. Cir. 1969), cert. denied, 396 U.S. 888
(1969)(emphasis added).

28. 66 Richard J. Pierce, Jr., The Supreme Court's New Hypertextualism: An Invitation to
Cacophony and Incoherence in the Administrative State, 95 Colum. L. Rev. 749, 754 (May
1995). See also Eben Moglen and Richard J. Pierce, Jr., Sunstein's New Canons: Choosing the
Fictions of Statutory Interpretation, 57 U.Chi. L. Rev. 1203, 1240 (Fall 1990)("[S]tatutory
interpretation frequently is contingent on the other policies the agency adopts to implement the
regulatory system.").

29. 77 As the District of Columbia Circuit recognized,

The Supreme Court has reminded us that, in employing traditional tools of statutory
construction, we must consider the language and overall structure of a statute, and its legislative
history, to determine congressional intent. This is a common-sense approach to statutory
construction . . . .

Regular Common Carrier Conference v. Interstate Commerce Comm'n, 820 F.2d 1323, 1331
(D.C. Cir. 1987)(citations omitted). Similar theories have been discussed in journal articles. See,
e.g., Neil Duxbury, Faith in Reason: The Process Tradition in American Jurisprudence, 15
Cardozo L.Rev. 601, 664-70 (Dec. 1993)(discussing argument that workable theory of statutory
interpretation can only be formulated by developing coherent and reasoned pattern of
applications intelligibly related to general purpose of statute); Veronica Dougherty, Absurdity
and the Limits of Literalism: Defining the Absurd Result Principle in Statutory Interpretation, 44
Am. U.L.Rev. 127, 160-61 (Fall 1994).

30. 88 As the Supreme Court has emphasized,

[A]n agency changing its course by rescinding a rule is obligated to supply a reasoned analysis
for the change beyond that which may be required when an agency does not act in the first
instance.

Motor Vehicle Mfrs Assoc. of the United States, Inc. v. State Farm Mutual Auto. Ins. Co., 463
U.S. 29, 41-42 (1983)(emphasis added).

31. 99 Specifically, in the First Report and Order the Commission did not - and did not intend to
- engage in an exhaustive analysis in order to interpret the provisions of Section 271 or to
consider its implementation on an ongoing basis. The Commission's December 6, 1997 Public
Notice regarding Section 271 set forth certain requirements and policies for processing BOC
Section 271 applications but did not interpret the statute for other purposes. Procedures for Bell



Operating Company Applications Under Section 271 of the Communications Act, FCC 96-469
(rel. Dec. 6, 1996). Further, the Commission limited its consideration of Section 271 in its most
recent issuance to classify BOC interLATA affiliates and independent LECs as non-dominant
carriers in the provision of in-region long distance service. In re Regulatory Treatment of LEC
Provision of Interexchange Services Originating in the LEC's Local Exchange Area and Policy
and Rules Concerning the Interstate, Interexchange Marketplace, Second Report and Order in
CC Docket No. 96-149 and Third Report and Order in CC Docket No. 96-61 (April 18, 1997).

32. 00 From TW Comm's perspective, ongoing monitoring of BOCs authorized under Section
271 is crucial to the effective implementation of the 1996 Act. At present, it is difficult for
CLECs to negotiate with BOCs, as evinced by the numerous ongoing interconnection
arbitrations taking place at the state level. The BOCs appear to be engaging in foot-dragging
behavior even with Section 271 serving as an incentive to act in a competitively neutral manner.
Without that incentive, one would expect the BOCs to be even less flexible in negotiations. The
potential harm of rushing to a judgment on competitive issues based on the Application is much
greater than any reduction in administrative burden that could result from considering these
issues after the FCC considers ongoing enforcement of Section 271.

33. 11 Although the Commission did address generic complaint procedures relating to claims
that a BOC no longer met the Section 271 conditions for entry, the FCC expressly left for
subsequent consideration the adoption of expedited complaint procedures and substantive rules
to define the specific legal elements of a claim that a BOC has failed to meet, or no longer meets,
Section 271 conditions. First Report and Order at para. 337.



