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OPINION:  
  
[*791] HANSEN, Circuit Judge.  
  
When Alexander Graham Bell, after spilling sulfuric acid on himself, first transmitted the words, 
"Mr. Watson, come here; I want you," across a rudimentary phone line in 1876, n1 he could not 
have possibly imagined that his invention would explode into the current technologically-
advanced, multi-billion dollar telecommunications industry. Nor could he have foreseen the 
amount of legislation, regulation, and litigation that his invention would generate.  
  
n1 George P. Oslin, The Story of Telecommunications, 219 (Mercer University Press 1992).  
  
I. Background  
  
One hundred twenty years after Bell's discovery, Congress passed the Telecommunications Act 
of 1996 n2 (the Act), which was designed, in part, to erode the monopolistic nature of the local 
telephone service [**2] industry by obligating the current providers of local phone service 
(known as "incumbent local exchange carriers" or "incumbent LECs") to facilitate the entry of 



competing companies into local telephone service markets across the country. Specifically, the 
Act forces an incumbent LEC (1) to permit a requesting new entrant in the incumbent LEC's 
local market to interconnect with the incumbent LEC's existing local network and thereby use 
the incumbent LEC's network to compete with the incumbent LEC in providing telephone 
services (interconnection); (2) to provide its competing telecommunications carriers with access 
to individual elements of the incumbent LEC's own network on an unbundled basis (unbundled 
access); and (3) to sell to its competing telecommunications carriers, at wholesale rates, any 
telecommunications service that the incumbent LEC provides to its customers at retail rates, in 
order to allow the competing carriers to resell the services (resale). n3 47 U.S.C.A. § 251(c)(2)-
(4) (West Supp. 1997). n4 A company seeking to enter the local telephone service market may 
request an incumbent LEC to provide it with any one or any combination of these three services. 
Through these [**3] three duties, and the Act in general, Congress sought "to promote 
competition and reduce regulation in order to secure lower prices and higher quality services for 
American telecommunications consumers and encourage the rapid deployment of new 
telecommunications [*792] technologies." Telecommunications Act of 1996, Pub. L. No. 104-
104, purpose statement, 110 Stat. 56, 56 (1996).  
  
n2 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (to be codified as 
amended in scattered sections of Title 47, United States Code).  
  
n3 We refer to these duties as "the local competition provisions."  
  
n4 4All references in this opinion to sections and subsections of the Telecommunications Act of 
1996 in West's United States Code Annotated (U.S.C.A.) are to the 1997 supplement.  
  
The Act also establishes a system of negotiations and arbitrations in order to facilitate voluntary 
agreements between incumbent LECs and competing carriers to implement the Act's substantive 
requirements. When a competing carrier asks an incumbent [**4] LEC to provide 
interconnection, unbundled access, or resale, both the incumbent LEC and the competing carrier 
have a duty to negotiate in good faith the terms and conditions of an agreement that 
accomplishes the Act's goals. 47 U.S.C.A. §§ 251(c)(1), 252(a)(1). If the parties fail to reach an 
agreement through voluntary negotiation, either party may petition the respective state utility 
commission to arbitrate and resolve any open issues. Id. § 252(b). The final agreement, whether 
accomplished through negotiation or arbitration, must be approved by the state commission. Id. § 
252(e)(1).  
  
Several sections of the Act also direct the FCC to participate in the Act's implementation. See, 
e.g., id. §§ 251(b)(2), (d)(1), (e), 252(e)(5). On August 8, 1996, the FCC issued its First Report 
and Order. n5 This document contains the Agency's findings and rules n6 pertaining to the local 
competition provisions of the Act.  
  
n5 First Report and Order, Implementation of the Local Competition Provisions in the 
Telecommunications Act of 1996, CC Docket No. 96-98 (Aug. 8, 1996) [hereinafter First Report 
and Order].  
  
[**5]  



  
n6 The FCC's rules are contained in Appendix B of the First Report and Order and now are 
codified in scattered sections of Title 47, Code of Federal Regulations.  
  
Soon after the FCC released its First Report and Order, many petitioners, consisting largely of 
incumbent LECs and state utility commissions from across the country, filed motions to stay the 
First Report and Order in whole or in part. Although most of the petitioners requested the court 
to stay the entire First Report and Order, their specific attacks focused primarily on the FCC's 
rules regarding the prices that the incumbent LECs could charge their new competitors for 
interconnection, unbundled access, and resale, as well as on the rules regarding the prices for the 
transport and termination of local telecommunications traffic. n7 The petitioners argued that the 
FCC exceeded its jurisdiction in establishing prices for what is essentially local intrastate 
telecommunications service and that the pricing rules violate the terms of the Act. After the cases 
were consolidated in this circuit, we decided to stay temporarily, pending our [**6] final review, 
the operation and effect of the pricing provisions and the "pick and choose" rule found in the 
First Report and Order. Iowa Utilities Bd. v. FCC, 109 F.3d 418 (8th Cir.), motion to vacate stay 
denied, 117 S. Ct. 429 (1996); see id. at 423 (explaining "pick and choose" rule in greater detail).  
  
n7 Transport and termination of telecommunications is the process whereby a call that is initiated 
by a customer of one telecommunications carrier is routed to a customer of a different 
telecommunications carrier and completed by that carrier. The telecommunications carrier that 
"terminates" or completes the call to its customer typically charges the other telecommunications 
carrier for the cost of terminating the call. The Act imposes a duty on all local exchange carriers 
(incumbents and new entrants) to establish reciprocal compensation arrangements for such 
transport and termination of phone calls. See id. § 251(b)(5).  
  
In their main briefs and oral arguments, the petitioners now renew [**7] and refine their attacks 
against the Agency's pricing rules, and they also widen the scope of their challenge to the First 
Report and Order and assail additional FCC rules, particularly the agency's non-price regulations 
pertaining to the incumbent LECs' unbundling obligations. Our review of the extensive 
arguments in this case has confirmed our initial belief that the FCC exceeded its jurisdiction in 
promulgating the pricing rules regarding local telephone service. We also remain convinced that 
the FCC's "pick and choose" rule would frustrate the Act's design to make privately negotiated 
agreements the preferred route to local telephone competition. Our conclusions regarding the 
additional challenged policies and rules in the FCC's First Report and Order are contained 
throughout the remainder of this opinion.  
  
[*793] II. Analysis  
  
United States Courts of Appeals have been granted exclusive statutory jurisdiction to review the 
FCC's final orders pursuant to 28 U.S.C. § 2342(1) (1994) and 47 U.S.C. § 402(a) (1994). We 
must defer to administrative agency interpretations only if they are consistent with the plain 
meaning of a statute or are reasonable constructions of ambiguous statutes. [**8] See Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-45, 81 L. Ed. 2d 694, 
104 S. Ct. 2778 (1984). Thus, we are empowered to overturn an agency interpretation when the 
interpretation conflicts with the plain meaning of a statute, see id. at 842-43, when the 



interpretation is an unreasonable construction of an ambiguous statute, see id. at 844-45, or when 
an agency acted arbitrarily or capriciously in adopting its interpretation. See 5 U.S.C. § 706 
(1994); Chevron, 467 U.S. at 844. In this case, we emphasize at the beginning that our review 
does not encompass any determination regarding the wisdom or prudence of the policies 
Congress set forth in the Act, those considerations being the Constitutionally-assigned 
prerogatives of the Legislative Branch of our national government.  
  
A. The FCC's Pricing Rules  
  
All of the petitioners vehemently challenge the FCC's pricing rules. Their primary target is the 
FCC's mandate that state commissions employ the "total element long- run incremental cost" 
(TELRIC) method to calculate the costs that an incumbent LEC incurs in making its facilities 
available to competitors. See 47 C.F.R. §§ 51.503, 51.505 (1996). After applying [**9] the 
TELRIC method and arriving at a cost figure, the state commissions, according to the FCC's 
rules, must then determine the price that an incumbent LEC may charge its competitors, based on 
the TELRIC-driven cost figure. n8 The petitioners also challenge the FCC's proxy rates, which, 
under the provisions of the First Report and Order, are to be used by the state commissions if 
they do not use the TELRIC method to calculate costs. See id. §§ 51.503(b)(2), 51.513, 
51.705(a)(2), 51.707. The incumbent LECs assert that these proxy rates also do not accurately 
reflect their costs and are artificially low. The petitioners also challenge several other FCC 
regulations pertaining to the prices that the incumbent LECs are permitted to charge for fulfilling 
their new duties under the Act. See id. §§ 51.601-51.611, 51.701-51.717.  
  
n8 Many of the incumbent LECs complain that the TELRIC method does not incorporate their 
"historical" or "embedded" costs (costs that an incumbent LEC incurred in the past to build its 
local network and has not yet fully recovered under state regulations) into the cost figure that 
forms the basis for determining the rates that the incumbent LECs may charge. See id. § 
51.505(d)(1). The incumbent LECs argue that the TELRIC method underestimates their costs to 
provide interconnection and unbundled access and results in prices that are too low, effectively 
requiring them to subsidize their new local service competitors.  
  
[**10]  
  
The petitioners' first line of attack against the FCC's pricing rules is their claim that the FCC has 
no jurisdiction to promulgate these rules. They argue that the Act plainly directs state 
commissions, not the FCC, to set the prices that an incumbent LEC may charge an incoming 
competitor for interconnection, unbundled access, and resale, and also to determine the prices for 
the transport and termination of calls, when the state commissions conduct arbitrations under the 
Act. n9 The petitioners also assert that section 2(b) of the Communications Act of 1934, 47 
U.S.C. § 152(b) (1994), denies the FCC jurisdiction to determine these rates because the rates 
involve local intrastate communications service. The FCC and its supporting intervenors, 
however, contend that the Act clearly [*794] grants the FCC the power to issue pricing rules 
regarding local telephone service and that section 2(b) does not prevent the Commission from 
having jurisdiction to issue the pricing rules at issue here. They do not claim that the FCC's 
pricing authority is exclusive; instead, they argue that the Act establishes shared or parallel 
jurisdiction between the states and the FCC under which the FCC is to issue [**11] general rules 



governing the ratemaking procedures, while the state commissions are left to establish the actual 
prices by applying the FCC's mandates. After carefully reading the language of the Act and fully 
considering and reviewing all of the arguments, we conclude that the FCC exceeded its 
jurisdiction in promulgating the pricing rules.  
  
n9 The FCC's rules and regulations have direct effect only in the context of the state-run 
arbitrations, because an incumbent LEC is not bound by the Act's substantive standards in 
conducting voluntary negotiations. See 47 U.S.C.A. § 252(a)(1), (e)(2). While we have no way 
of quantifying the indirect effect the existence of these new rules had or may have on the 
positions taken by the incumbent LECs and their new competitors during the negotiation phase, 
we believe the mutual knowledge that a state commission would be required to abide by these 
rules during the arbitration phase (absent our stay) had or would have some impact on the 
negotiations.  
  
1. The Plain Language [**12] of Sections 251 and 252  
  
The petitioners point to the language contained in subsections 252(c)(2) and 252(d) to support 
their claim that the Act directly grants the state commissions the authority to determine the rates 
involved in implementing the local competition provisions of the Act. Indeed, subsection 
252(c)(2) requires a state commission to "establish any rates for interconnection, services, or 
network elements according to subsection (d) of this section." Meanwhile, subsection 252(d), 
entitled "Pricing standards," lists the requirements that the state commissions must meet in 
making their determinations of the appropriate rates for interconnection, unbundled access, 
resale, and transport and termination of traffic. 47 U.S.C.A. § 252(d)(1)-(3). These statutory 
provisions undeniably authorize the state commissions to determine the prices an incumbent 
LEC may charge for fulfilling its duties under the Act.  
  
The FCC and its supporters do not contest the fact that state commissions have the responsibility 
to set prices under the Act. Instead, they claim that subsection 251(d)(1) gives the FCC parallel 
authority to issue regulations governing the rate- making methods by [**13] which state 
commissions establish the prices that incumbent LECs may charge their new competitors for 
connecting with and piggy- backing on the LECs' networks. They claim that subsection 
252(c)(1) requires the state commissions to follow these FCC mandates when they determine the 
actual prices. The FCC also believes that several general rulemaking provisions of the 
Communications Act of 1934, namely subsections 154(i), 201(b), and 303(r), provide it with 
additional authority to promulgate its pricing rules. See 47 U.S.C. §§ 154(i), 201(b), 303(r) 
(1994).  
  
Despite the FCC's contentions, we are not convinced that these provisions supply the FCC with 
the authority to issue regulations governing the pricing of the local intrastate telecommunication 
services that the incumbent LECs are now legally obligated to provide to their new competitors. 
Subsection 251(d)(1) provides that "within 6 months after February 8, 1996, the Commission 
shall complete all actions necessary to establish regulations to implement the requirements of 
this section." 47 U.S.C.A. § 251(d)(1). The FCC believes this provision supplies the Agency 
with overarching plenary authority to regulate all aspects of section [**14] 251 and reasons that 
because subsection 251(c) requires rates for interconnection, unbundled access, and collocation 



to be "just, reasonable, and nondiscriminatory," id. § 251(c)(2)(d), (c)(3), (c)(6), the FCC has the 
power to regulate these rates and any other rates mentioned in section 251. We are not persuaded 
by the FCC's interpretation. We believe that subsection 251(d)(1) operates primarily as a time 
constraint, directing the Commission to complete expeditiously its rulemaking regarding only the 
areas in section 251 where Congress expressly called for the FCC's involvement n10. Nowhere 
in section 251 is the FCC authorized specifically to issue rules governing the rates for 
interconnection, unbundled access, and resale, and the transport and termination of 
telecommunications traffic.  
  
n10 Such areas are limited to subsections 251(b)(2) (number portability), 251(c)(4)(B) 
(prevention of discriminatory conditions on resale), 251(d)(2) (unbundled network elements), 
251(e) (numbering administration), 251(g) (continued enforcement of exchange access), and 
251(h)(2) (treatment of comparable carriers as incumbents).  
  
[**15]  
  
[*795] The Commission's reliance on general rulemaking provisions that predate the 
Telecommunications Act of 1996 also fares no better. While subsection 201(b) does grant the 
FCC jurisdiction over charges regarding communications services, those services are expressly 
limited to interstate or foreign communications services by subsection 201(a). See 47 U.S.C. § 
201. Consequently, subsection 201(b) does not provide the Commission with the authority to 
regulate the rates of local intrastate phone service and neither do subsections 154(i) or 303(r). 
Both of these subsections merely supply the FCC with ancillary authority to issue regulations 
that may be necessary to fulfill its primary directives contained elsewhere in the statute. Neither 
subsection confers additional substantive authority on the FCC. See id. §§ 154(i), 303(r); see also 
California v. FCC, 905 F.2d 1217, 1241 n.35 (9th Cir. 1990) (explaining that Title I of the 
Communications Act of 1934, in which section 154(i) is contained, confers only ancillary 
authority to the FCC). Thus, we conclude that none of the statutory provisions relied on by the 
FCC supply it with jurisdiction over the pricing of local telephone service. n11 [**16]  
  
n11 At oral argument, counsel for one of the intervenors in support of the FCC for the first time 
argued that section 401 of the Act, 47 U.S.C.A. § 160 (West Supp. 1997), implies that the 
Commission has jurisdiction to issue its pricing rules. We decline to address this argument since 
it was not raised in the parties' opening briefs. See Stephenson v. Davenport Community Sch. 
Dist., 110 F.3d 1303, 1306-07 n.123 (8th Cir. 1997).  
  
The absence of any direct FCC pricing authority over local telephone service is fatal to the 
Agency's theory that the Act requires the state commissions to share such local pricing authority 
with the FCC. While subsection 252(c)(1) does require the state commissions to ensure that their 
resolutions of arbitrated disputes comply with both section 251 and with the FCC's regulations 
made pursuant to section 251, as explained above, no provision in section 251 authorizes the 
FCC to regulate the rates of local phone service. n13 Moreover, the absence of any reference 
whatsoever to [**17] the FCC in the sections of the Act that directly authorize the state 
commissions to establish prices confirms to us that Congress did not envision the FCC's 
participation in determining the prices that the incumbent LECs will be able to charge for 
opening their networks to new entrants. Subsection 252(c)(2) commands state commissions to 



"establish any rates for interconnection, services, or network elements" and it requires them to 
follow only the standards in subsection (d). 47 U.S.C.A. § 252(c)(2). In turn, subsection 252(d) 
refers exclusively to the determinations by state commissions of the just and reasonable rates, 
and it provides statutory standards for the state commissions to follow when setting the rates, 
thus negating any need for additional FCC-mandated ratemaking standards or guidelines. n14 
See id. § 252(d).  
  
n12 We recognize that the Act does create such a division of labor between the state 
commissions and the FCC with respect to those areas where section 251 specifically calls for the 
Commission's participation. See supra note 10 and accompanying text.  
  
n13 Moreover, the provisions of subsection 252(d) expressly state that the states are setting the 
rates "for the purposes of" subsections 251(c)(2) (interconnection duty), 251(c)(3) (unbundling 
duty), 251(c)(4) (resale duty), and 251(b)(5) (reciprocal compensation duty).  
  
[**18]  
  
Additionally, the FCC's reference to the Cable Act n15 as an example of a system of parallel 
federal and state jurisdiction over an industry's rates only bolsters our view that no such shared 
scheme regarding the power to set prices was intended by the Congress in the 
Telecommunications Act of 1996. In sharp contrast to the Telecommunications Act, several 
provisions of the Cable Act explicitly grant the Commission the authority to regulate the rates of 
cable companies and explicitly require state authorities to follow the Commission's ratemaking 
rules. See 47 U.S.C. § 543(a)(2)-(3), (b) (1994). The Cable Act simply and forcefully 
demonstrates that the Congress is capable of clearly expressing its desire to grant the FCC 
authority over local rates when it wishes to do so. The Telecommunications Act contains no such 
articulation with respect to the local competition [*796] provisions. Consequently, we conclude 
that the Act plainly grants the state commissions, not the FCC, the authority to determine the 
rates involved in the implementation of the local competition provisions of the Act. n16  
  
n14 Cable Television Consumer Protection and Competition Act of 1992, Pub. L. 102-385, 106 
Stat. 1460 (codified as amended in scattered sections of 47 U.S.C.).  
  
[**19]  
  
n15 Our determination that the FCC's belief that it has jurisdiction to issue local pricing rules 
conflicts with the plain meaning of the Act negates any deference owed to the Commission's 
interpretation and obligates us to vacate the FCC's pricing rules. See Chevron, 467 U.S. at 842-
43 ("If the intent of Congress is clear, that is the end of the matter; for the court, as well as the 
agency, must give effect to the unambiguously expressed intent of Congress."); see also, 
Mississippi Power & Light Co. v. Moore, 487 U.S. 354, 382, 101 L. Ed. 2d 322, 108 S. Ct. 2428 
(1988) (Scalia, J., concurring) ("In defining agency jurisdiction Congress sometimes speaks in 
plain terms, in which case the agency has no discretion.")  
  
2. Section 2(b) and the Impossibility Exception  
  



Any ambiguity regarding the FCC's vacuum of authority over local telecommunications pricing 
under the Act is resolved by the operation of section 2(b) of the Communications Act of 1934, 47 
U.S.C. § 152(b). Section 2(b) provides that "nothing in this chapter shall be construed to apply or 
to give the [FCC] jurisdiction with respect to . . . charges, classifications, [**20] practices, 
services, facilities, or regulations for or in connection with intrastate communications service." 
Id. We believe that the prices that incumbent local exchange carriers may charge their new 
competitors for interconnection, unbundled access, and resale--the services and facilities that will 
enable the competitors to provide competing local telecommunications service--as well as the 
rates for the transport and termination of telecommunication traffic qualify as "charges . . . for or 
in connection with intrastate communications service." n17 Id. In Louisiana Pub. Serv. Comm'n 
v. FCC, 476 U.S. 355, 370, 90 L. Ed. 2d 369, 106 S. Ct. 1890 (1986), the Supreme Court 
explained that section 2(b) "fences off" intrastate matters from FCC regulation. The FCC and its 
supporting intervenors attempt to slip through the fence by arguing that this case qualifies as an 
exception to the operation of section 2(b).  
  
n16 The FCC itself both acknowledges that the Telecommunications Act of 1996 deals 
predominantly with local intrastate markets and recognizes that the obligations of incumbent 
LECs to provide interconnection, unbundled access, and resale are designed to increase 
competition in local telecommunications markets. (FCC Br. at 1-3, 5.) The intrastate character of 
the requirements contained in sections 251 and 252 is discussed further infra.  
  
[**21]  
  
The Supreme Court emphasized that section 2(b) constitutes an explicit congressional denial of 
power to the FCC and suggested that Congress could override section 2(b)'s command only by 
unambiguously granting the FCC authority over intrastate telecommunications matters or by 
directly modifying section 2(b). Louisiana, 476 U.S. at 377. The only other gate through the 2(b) 
fence is the "impossibility" exception, which has evolved out of the Court's opinion in Louisiana. 
This quite narrow exception provides that the FCC may preempt state regulation of intrastate 
telecommunications matters only when (1) it is impossible to separate the interstate and intrastate 
components of the FCC regulation and (2) the state regulation would negate the FCC's lawful 
authority over interstate communication. See, e.g., id. at 375-76 n.4; California v. FCC, 39 F.3d 
919, 931 (9th Cir. 1994), cert. denied, 514 U.S. 1050, 131 L. Ed. 2d 309, 115 S. Ct. 1427 (1995); 
NARUC v. FCC, 277 U.S. App. D.C. 99, 880 F.2d 422, 429 (D.C. Cir. 1989). The FCC and its 
supporting intervenors assert that the terms of the Act supply the Commission with a direct grant 
of intrastate pricing authority sufficient to overcome the operation of section 2(b). Alternatively, 
[**22] they argue that the impossibility exception removes section 2(b) as a barrier to the FCC's 
pricing rules. We are not convinced by the respondents' arguments here, and we believe that the 
1996 Act, when coupled with section 2(b), mandates that the states have the exclusive authority 
to establish the prices regarding the local competition provisions of the Act.  
  
As explained earlier, the FCC argues that Congress unambiguously granted it intrastate pricing 
authority through the relationship between subsections 251(d)(1) (directing [*797] the 
Commission to establish regulations to implement the requirements of section 251 by August 8, 
1996) and 251(c) (periodically mentioning that the incumbent LECs' rates must be just and 
reasonable). We have now rejected this interpretation as being inconsistent with the plain 



meaning of the Act, and we have concluded exactly the opposite--that the Act directly and 
straightforwardly assigns to the states the authority to set the prices regarding the local 
competition provisions of the Act in subsections 252(c)(2) and 252(d). Consequently, the FCC's 
interpretation of the Act does not demonstrate an unambiguous grant of intrastate authority to the 
FCC required [**23] either to jump over or pass through section 2(b)'s fence. See Louisiana, 476 
U.S. at 376-77 n.5 (explaining that section 2(b) also operates as a rule of statutory construction, 
commanding that nothing in the Act be construed to extend FCC jurisdiction to intrastate 
telecommunications).  
  
Congress is fully capable of opening the gate in the 2(b) fence in order to grant the FCC 
intrastate ratemaking authority when it wishes to do so. Once again, provisions of the Cable Act 
illustrate this point. One such provision reads, "The Commission shall, by regulation, ensure that 
the rates for the basic service tier are reasonable." 47 U.S.C. § 543(b)(1). Moreover, section 276 
of the Telecommunications Act itself directly requires the FCC to establish a compensation plan 
regarding both intrastate and interstate pay phone calls. 47 U.S.C.A. § 276(b); Illinois Pub. 
Telecomm. Ass'n v. FCC, 117 F.3d 555, 1997 U.S. App. LEXIS 16147, No. 96- 1394, 1997 WL 
358160, at *5 (D.C. Cir. July 1, 1997). The FCC's roundabout construction in its effort to claim 
intrastate pricing authority under section 251 of the Telecommunications Act is notably strained 
in stark comparison to the direct grant of such authority contained in both the Cable [**24] Act 
and in section 276 of the Telecommunications Act, thus providing more indications that 
Congress intended to reserve for the states the retained authority to set the prices regarding the 
local competition provisions contained in section 251 of the Telecommunications Act of 1996. 
Additionally, certain nonpricing provisions of the Telecommunications Act provide the FCC 
with much more direct and unambiguous grants of intrastate authority than the FCC's strained 
reading of subsections 251(d) and 251(c). For instance, subsection 251(b)(2) burdens LECs with 
"the duty to provide . . . number portability in accordance with requirements prescribed by the 
Commission." 47 U.S.C.A. § 251(b)(2) (West Supp. 1997). In contrast, no provision of the Act 
unambiguously requires rates for the local competition provisions to comply with FCC-
prescribed requirements, no provision unambiguously directs the FCC to issue such pricing 
regulations, and there is no straightforward and unambiguous modification of section 2(b) in the 
Act. n18 Consequently, section 2(b) remains a barrier to the validity of these FCC pricing rules.  
  
n17 In fact, provisions that expressly exempted the local competition provisions of the Act from 
the operation of section 2(b) were included in the earlier versions of both the House and Senate 
bills, but the Conference Committee deleted them from the final version of the Act. See S. 652, 
104th Cong. § 101(c)(2) (1995); H.R. 1555, 104th Cong. § 101(e)(1) (1995).  
  
[**25]  
  
Faced with the absence of such an unambiguous grant of intrastate pricing authority to the FCC, 
the Commission and its supporting intervenors resort to arguing that section 2(b) is easily 
overcome whenever a federal statute's terms unambiguously apply to intrastate 
telecommunication matters, because they believe the FCC has plenary authority to implement all 
such federal statutory requirements. They believe that the Louisiana decision supports their 
proposition that section 2(b) prevents only the FCC's ancillary jurisdiction from extending into 
intrastate areas, but that it does not limit the federal Commission's primary jurisdiction, which, 



they argue, presumably extends as far as the reach of a federal communications statute. We do 
not believe that section 2(b) is limited in this manner, nor do we think the Supreme Court's 
decision in Louisiana stands for such a far-reaching proposition.  
  
Although the Court's decision in Louisiana focused on whether section 220(b) of the 
Communications Act of 1934 itself applied to intrastate telecommunication matters, it did so 
only because section 220 undeniably directed the FCC to administer the depreciation [*798] 
calculations [**26] required by the statute. See 47 U.S.C. § 220(b) (1994) (repeatedly referring 
to "the Commission"); see also Louisiana, 476 U.S. at 366-68. In other words, we believe that 
the Louisiana decision indicates that in order to qualify for the "unambiguous" exception to 
section 2(b), a statute must both unambiguously apply to intrastate telecommunication matters 
and unambiguously direct the FCC to implement its provisions. In Louisiana, section 220(b) 
clearly passed the second prong but failed to meet the first prong. In the present case, we have 
the opposite situation: the pricing provisions of sections 251 and 252 clearly apply to intrastate 
telecommunication service, but they do not unambiguously call for the FCC's participation in 
setting the rates. To the contrary, the Act specifically calls for the state commissions, not the 
FCC, to determine the rates for interconnection, unbundled access, resale, and transport and 
termination of traffic. See 47 U.S.C.A. § 252(c)(2), (d). Consequently, we reject the FCC's 
contention that its rulemaking authority is coextensive with the reach of every provision of a 
federal statute involving telecommunications. Section [**27] 2(b) is not a limit on Congress's 
ability to legislate in the area of intrastate telecommunications; it is, however, a limit on the 
FCC's ability to regulate in the area of intrastate telecommunications. Thus, a federal statute's 
mere application to intrastate telecommunication matters is insufficient to confer intrastate 
jurisdiction upon the FCC; the statute must also directly grant the FCC such intrastate authority 
in order to overcome the operation of section 2(b). n19  
  
n18 The FCC and its supporting intervenors assert that the provisions granting the Commission 
general rulemaking authority (47 U.S.C. §§ 154(i), 201(b), 303(r)) provide the FCC with plenary 
authority that is coextensive with the reach of all federal telecommunications law. For the 
reasons we previously found these sections to be inadequate to supply the Commission with the 
direct authority to issue the local pricing rules, we find them inadequate to provide the FCC with 
such sweeping authority here.  
  
The respondents' last chance to breach [**28] the section 2(b) fence lies with the "impossibility" 
exception to section 2(b). As mentioned above, the impossibility exception allows an FCC 
regulation to preempt a state regulation when it is impossible to separate the interstate and 
intrastate components of the asserted FCC regulation and the state regulation would negate the 
FCC's authority over interstate communication. See, e.g., Louisiana, 476 U.S. at 375-76 n.4; 
California v. FCC, 75 F.3d 1350, 1359 (9th Cir.), cert. denied, 134 L. Ed. 2d 944, 116 S. Ct. 
1841 (1996); NARUC, 880 F.2d at 429.  
  
We believe that this exception does not apply to the circumstances of this case and thus does not 
give the FCC the authority to dictate pricing regulations governing the local competition 
provisions of the Act. First, telecommunication ratemaking traditionally has been capable of 
being separated into its interstate and intrastate components. In fact, other statutory provisions 
predating the 1996 Act require such separation to occur and command a joint board of federal 



and state regulators to execute the separations process. 47 U.S.C. §§ 221(c), 410(c) (1994); see 
also NARUC, 880 F.2d at 425.  
  
Second, and more importantly, the FCC has [**29] not demonstrated that the states' authority to 
establish the rates in connection with the local competition provisions of the Act would negate 
any valid authority the Commission has over interstate communications or impede any of its 
interstate regulatory goals. See California, 75 F.3d at 1359 (burden on FCC to demonstrate 
negation). The impossibility exception is premised on a preemption analysis, and "the critical 
question in any pre-emption analysis is always whether Congress intended that federal regulation 
supersede state law." n20 Louisiana, 476 U.S. at 369. Consequently, our inquiry returns to the 
language of the Act. As illustrated above, the terms of [*799] the Act clearly indicate that 
Congress did not intend for the FCC to issue any pricing rules, let alone preempt state pricing 
rules regarding the local competition provisions of the Act. See 47 U.S.C.A. § 252(c)(2), (d). 
Because the Act clearly grants the states the authority to set the rates for interconnection, 
unbundled access, resale, and transport and termination of traffic, the FCC has no valid pricing 
authority over these areas of new localized competition for the states to negate. "An agency may 
not act at [**30] all, let alone preempt state authority, in an area where Congress has explicitly 
denied it jurisdiction." NARUC, 880 F.2d at 428. The fact that there are specific statutory 
provisions that expressly indicate that the states have the authority to determine the rates for 
these local telecommunications services distinguishes this case from all of the cases that invoke 
the impossibility exception to allow the FCC to preempt state regulations. See, e.g., California v. 
FCC, 39 F.3d 919 (9th Cir. 1994); California v. FCC, 4 F.3d 1505 (9th Cir. 1993); Public Utility 
Comm'n of Texas v. FCC, 281 U.S. App. D.C. 25, 886 F.2d 1325 (D.C. Cir. 1989). Because 
none of the courts invoking the impossibility exception had the assistance of a federal statute that 
specifically determined who had jurisdiction over the telecommunications area at issue, those 
courts had to resort to analyzing the interstate/intrastate character of the telecommunications 
services, as required by sections 151 and 152 of the Communications Act, in order to make such 
a determination. Here, however, subsections 252(c)(2) and 252(d) clearly assign jurisdiction over 
the rates for the local competition provisions of the Act to the state [**31] commissions, thus 
avoiding the need to analyze the interstate/intrastate character of these services.  
  
n19 Although the FCC claims it is merely seeking a joint role with the states in the ratemaking 
process under the Act, by requiring state commissions to employ the TELRIC methodology and 
its other assorted pricing mechanisms, the FCC is seeking to preempt any state pricing regulation 
that would employ a different methodology.  
  
Even a traditional analysis of the interstate/intrastate quality of the local competition provisions 
of the Act reveals that these functions (i.e., interconnection, unbundled access, resale, and 
transport and termination of traffic) are fundamentally intrastate in character; thus the FCC's 
traditional jurisdiction over interstate communications will not be negated by the states' 
regulation of the rates for these services. The Act primarily focuses on facilitating competition in 
local telephone service markets by imposing several new duties (interconnection, unbundled 
access, and resale--the [**32] local competition provisions) on incumbent local exchange 
carriers. 47 U.S.C.A. § 251(c). Allowing competing telecommunications carriers to have direct 
access to an incumbent local exchange carrier's established network in order to enable the new 
carrier to provide competing general local telephone services is an intrastate activity even though 



the local network thus invaded is sometimes used to originate or complete interstate calls. n21 
Contrary to the respondents' contentions, section 2(b) does not prevent the FCC from having 
jurisdiction only over matters that are purely intrastate. The Supreme Court rejected such a 
position in its decision in Louisiana:  
  
n20 We note that the FCC's jurisdiction over the access charges that LECs collect from 
interexchange carriers (IXCs) for terminating the IXCs' interstate toll calls on the LECs' 
networks does not imply that the Commission also has jurisdiction over the rates that incumbent 
LECs may charge competing local exchange carriers for interconnection with or unbundled 
access to the incumbent LECs' networks. Interconnection and unbundled access are distinct from 
exchange access because interconnection and unbundled access provide a requesting carrier with 
a direct hookup to and extensive use of an incumbent LEC's local network that enables a 
requesting carrier to provide local exchange services, while exchange access is a service that 
LECs offer to interexchange carriers without providing the interexchange carriers with such 
direct and pervasive access to the LECs' networks and without enabling the IXCs to provide 
local telephone service themselves through the use of the LECs' networks.  
  
[**33]  
  
We cannot accept respondents' argument that § 152(b) does not control because the plant 
involved in this case is used interchangeably to provide both interstate and intrastate service, and 
that even if § 152(b) does reserve to the state commissions some authority over "certain aspects" 
of intrastate communication, it should be "confined to intrastate matters which are 'separable 
from and do not substantially affect' interstate communication."  
  
476 U.S. at 373 (citation omitted). Moreover, we reiterate that the text of section 2(b) itself 
indicates that the FCC does not have jurisdiction over matters [*800] "in connection with" 
intrastate service. 47 U.S.C. § 152(b). Consequently, the fact that the local competition 
provisions of the Act may have a tangential impact on interstate services is not sufficient to 
overcome the operation of section 2(b) and does not alter the fundamentally intrastate nature of 
the Act's local competition provisions. We note that the Act's clear grant of ratemaking authority 
to the state commissions is entirely consistent with the states' historical role in 
telecommunications regulation, given the intrastate quality of the local competition provisions of 
[**34] the Act. Because the impossibility exception does not apply in this case, section 2(b) 
remains a Louisiana-built fence that is hog tight, horse high, and bull strong, preventing the FCC 
from intruding on the states' intrastate turf.  
  
Having concluded that the FCC lacks jurisdiction to issue the pricing rules, we vacate the FCC's 
pricing rules n22 on that ground alone and choose not to review these rules on their merits.  
  
n21 The pricing rules refer to 47 C.F.R. §§ 51.501-51.515 (inclusive, except for section 
51.515(b) which we found to be a legitimate interim rate for interstate access charges, see 
Competitive Telecomm. Ass'n. v. FCC, 117 F.3d 1068, 1997 U.S. App. LEXIS 15398, No. 96-
3604, 1997 WL 352284, (8th Cir. June 27, 1997)), 51.601-51.611 (inclusive), 51.701-51.717 
(inclusive).  
  



Because Congress expressly amended section 2(b) to preclude state regulation of entry of and 
rates charged by Commercial Mobile Radio Service (CMRS) providers, see 47 U.S.C. §§ 152(b) 
(exempting the provisions of section 332), 332(c)(3)(A), and because section 332(c)(1)(B) gives 
the FCC the authority to order LECs to interconnect with CMRS carriers, we believe that the 
Commission has the authority to issue the rules of special concern to the CMRS providers, i.e., 
47 C.F.R. §§ 51.701, 51.703, 51.709(b), 51.711(a)(1), 51.715(d), and 51.717, but only as these 
provisions apply to CMRS providers. Thus, rules 51.701, 51.703, 51.709(b), 51.711(a)(1), 
51.715(d), and 51.717 remain in full force and effect with respect to the CMRS providers, and 
our order of vacation does not apply to them in the CMRS context.  
  
[**35]  
  
B. The FCC's "Pick and Choose" Rule  
  
The petitioners next assert that the FCC's so-called "pick and choose" rule, 47 C.F.R. § 51.809, is 
an unreasonable interpretation of subsection 252(i). Subsection 252(i) provides:  
  
A local exchange carrier shall make available any interconnection, service, or network element 
provided under an agreement approved under this section to which it is a party to any other 
requesting telecommunications carrier upon the same terms and conditions as those provided in 
the agreement.  
  
47 U.S.C.A. § 252(i). With its "pick and choose" rule, the FCC interpreted this section of the Act 
to allow requesting carriers to "pick and choose" among individual provisions of other 
interconnection agreements that have previously been negotiated between an incumbent LEC 
and other requesting carriers without being required to accept the terms and conditions of the 
agreements in their entirety. The petitioners argue that such a rule is unduly burdensome on 
incumbent LECs and that it will thwart negotiations because it allows a later entrant to select the 
favorable terms of a prior approved agreement without being bound by the corresponding 
tradeoffs that were [**36] made in exchange for the favorable provisions sought by the new 
entrant. The petitioners assert that subsection 252(i) allows requesting carriers the option to 
select the terms and conditions of prior agreements only as a whole, not in a piecemeal fashion.  
  
Contrary to the FCC's belief that subsection 252(i) plainly mandates its approach, we think that 
the language of subsection 252(i) in isolation does not clearly reveal Congress's intent on this 
issue. n23 Consequently, we "must look to the structure and language of the statute as a whole" 
to determine if the FCC's interpretation of this ambiguous provision is a reasonable one. National 
R.R. Passenger Corp. v. Boston & Maine Corp., 503 U.S. 407, 417, 112 S. Ct. 1394, [*801] 118 
L. Ed. 2d 52 (1992). Our analysis leads us to conclude that the FCC's rule conflicts with the Act's 
design to promote negotiated binding agreements.  
  
n22 We acknowledge that the words "any interconnection, service, or network element" could 
indicate that the FCC's approach was intended by Congress. However, these words do not 
foreclose the possibility that an entrant's selection of an individual provision of a prior agreement 
would require it to accept the terms of the entire agreement. In this context, the quoted words 
could simply indicate that an incumbent LEC would not be able to shield an individual aspect of 



a prior agreement from the reach of a subsequent entrant who is willing to accept the terms of the 
entire agreement.  
  
[**37]  
  
The structure of the Act reveals the Congress's preference for voluntarily negotiated 
interconnection agreements between incumbent LECs and their competitors over arbitrated 
agreements. Voluntary negotiation is the first method listed under section 252, and the Act 
indicates that the parties may begin negotiations as soon as an entrant submits a request to an 
incumbent LEC. 47 U.S.C.A. § 252(a)(1). Meanwhile, the parties' ability to request the 
arbitration of an agreement is confined to the period from the 135th to the 160th day after the 
requesting carrier submits its request to the incumbent LEC. Id. § 252(b)(1). These provisions 
reveal that the Act establishes a preference for incumbent LECs and requesting carriers to reach 
agreements independently and that the Act establishes state-run arbitrations to act as a backstop 
or impasse-resolving mechanism for failed negotiations.  
  
The FCC's "pick and choose" rule, however, would thwart the negotiation process and preclude 
the attainment of binding negotiated agreements. During a negotiation, an incumbent LEC would 
be very reluctant to make a concession on one term in exchange for a benefit on another term 
when faced with the [**38] prospect that a subsequent competing carrier will be able to receive 
the concession without having to grant the incumbent the corresponding benefit. In this manner, 
the FCC's rule would discourage the give-and-take process that is essential to successful 
negotiations. Moreover, negotiated agreements will, in reality, not be binding, because, 
according to the FCC, an entrant who is an original party to an agreement may unilaterally 
incorporate more advantageous provisions contained in subsequent agreements negotiated by 
other carriers. See First Report and Order, P 1316. This result conflicts with the Act's 
requirement that agreements be "binding," 47 U.S.C.A. § 252(a)(1), and is an additional 
impediment to subsequent negotiations, because an incumbent LEC will be even more hesitant to 
make concessions in subsequent negotiations when it knows that such concessions would be 
available to all of the competing carriers with which it previously had agreements.  
  
In response to these arguments, the FCC points to the waiver provision of the "pick and choose" 
rule, First Report and Order, § 51.809(b), and asserts that incumbent LECs will not be so 
deterred from making concessions because [**39] the waiver provision prevents an entrant from 
adopting the provisions of a previous agreement when an incumbent LEC can persuade a state 
commission that such adoption would be economically burdensome or technically infeasible. We 
do not believe, however, that the incumbent LECs can take solace in the waiver provision. With 
the burden of proof placed on the incumbent LECs, receiving an actual waiver would be an 
uphill battle that would likely be a rare occurrence. We remain convinced that even in light of the 
possibility that an exemption could be granted, the incumbent LECs' ability and willingness to 
negotiate would be severely stifled by the FCC's "pick and choose" rule.  
  
We also find little merit to the Commission's assertion that the alternative interpretation of 
subsection 252(i), requiring entrants to accept the terms and conditions of prior agreements in 
their entirety, would cause incumbent LECs to include unrelated onerous terms in their 
agreements in order to discourage subsequent entrants from adopting those agreements. We 



believe that the incumbent LECs have as much interest in avoiding the costs of prolonged 
negotiations or arbitrations as do the requesting carriers, which [**40] gives the incumbent LECs 
an incentive to negotiate initial agreements that would be acceptable to a wide range of later 
requesting carriers.  
  
We conclude that the FCC's interpretation conflicts with the Act's design to promote negotiated 
agreements. Thus, we find the FCC's "pick and choose" rule to be an unreasonable construction 
of the Act and vacate it for the foregoing reasons.  
  
C. Rural Exemptions-Rule 51.405  
  
A few petitioners take issue with the Commission's rule that establishes additional [*802] 
standards that the state commissions are to follow in determining whether rural and small LECs 
are entitled to exemptions from or suspensions or modifications of the duties imposed on 
incumbent LECs generally under the Act. The Commission's rule, 47 C.F.R. § 51.405, purports 
to implement subsection 251(f), which governs exemptions, suspensions, and modifications. The 
rule allocates the burden of proof to the small or rural LECs seeking exemptions or modifications 
and embellishes the standard of proof to require the small or rural LECs to demonstrate that their 
compliance with the Act's local competition provisions would cause them to suffer an "undue 
economic burden beyond the economic [**41] burden that is typically associated with efficient 
competitive entry." 47 C.F.R. § 51.405(c). The petitioners attack the FCC's rule on both 
jurisdictional and substantive grounds. After carefully reviewing all of the pertinent arguments, 
we conclude that the FCC exceeded its jurisdiction in promulgating rule 51.405.  
  
The plain meaning of subsections 251(f)(1) (governing exemptions) and 251(f)(2) (governing 
suspensions and modifications) indicates that the state commissions have the exclusive authority 
to make these determinations, and nothing in either of these provisions, or in the Act generally, 
provides the FCC with the power to prescribe the governing standards for such determinations. 
Subsection 251(f)(1)(B) explicitly provides, "The State commission shall conduct an inquiry for 
the purpose of determining whether to terminate the exemption under subparagraph (A)." 
Repeated and exclusive references to such state commission determinations are contained 
throughout subsection 251(f). In contrast, there is no indication that state commissions must 
follow FCC standards in conducting these inquiries. The only reference to the Commission is 
contained in subsection 251(f)(1)(B) which [**42] provides, "Upon termination of the 
exemption, a State commission shall establish an implementation schedule for compliance with 
the request that is consistent in time and manner with Commission regulations." The FCC asserts 
that this sentence supplies it with the authority to promulgate rule 51.405. By its very terms, 
however, this sentence requires the implementation schedule to comply with the FCC's 
regulations only after a state commission has independently determined to terminate a rural 
LEC's exemption. This reference does not empower the FCC to establish standards that states 
must follow in determining in the first place whether an exemption should continue or end; it 
merely indicates that after a state commission decides to terminate an exemption, the rural carrier 
must comply with the regulations that the Commission is specifically authorized to promulgate 
under section 251. n24  
  
n23 To reiterate, the FCC is specifically authorized to issue regulations under subsections 



251(b)(2) (number portability), 251(c)(4)(B) (limitations on resale), 251(d)(2) (unbundled 
network elements), 251(e) (numbering administration), 251(g) (continued enforcement of 
exchange access), and 251(h)(2) (treatment of comparable carriers as incumbents).  
  
[**43]  
  
The FCC responds by once again arguing that subsection 251(d)(1) of the Act authorizes it to 
promulgate regulations implementing all of the requirements contained in section 251 generally 
and that its broad rulemaking powers contained in subsections 154(i), 201(b), and 303(r) also 
provide it with the authority to issue rule 51.405. For the same reasons that we previously found 
these provisions to be insufficient to supply the FCC with jurisdiction to issue the pricing rules, 
we find them to be insufficient to empower the Commission to promulgate standards governing 
state commission determinations of exemptions and modifications. Moreover, the legislative 
history reveals that the Congress rejected both a Senate bill and a House bill that gave the FCC 
concurrent jurisdiction with state commissions to administer the exemption and waiver 
provisions. See S. Rep. No. 104-23, 1995 WL 142161 at *206-07 ( § 251(i)(3)) (1995); H.R. 
1555, 104th Cong. § 242(e) (1995). It would be unreasonable to infer from subsection 251(d) or 
the other general rulemaking provisions cited by the FCC that Congress intended to put the 
Commission--the agency it decided to exclude from the exemption process--in [**44] a position 
to dictate the substantive standards governing the exemption process.  
  
[*803] Finally, we believe that section 2(b) bars the FCC from having jurisdiction to issue rule 
51.405 as well. The FCC's rule regulates the procedures involved in determining exemptions 
from and modifications of the small and rural LECs' duties to implement the local competition 
provisions of the Act contained in subsections 251(b) and 251(c). As explained earlier, these 
duties (e.g., interconnection, unbundled access, and resale) fundamentally involve local intrastate 
telecommunications services. We believe that determinations of whether small or rural LECs 
should receive exemptions, modifications, or suspensions of such duties also qualify as practices 
or regulations "for or in connection with intrastate communication service" that are outside of the 
FCC's jurisdiction by the operation of section 2(b). 47 U.S.C. § 152(b). Furthermore, we find no 
straightforward or unambiguous grant of authority to the FCC with respect to these 
determinations that would be sufficient to overcome the section 2(b) fence. Therefore, we vacate 
rule 51.405 on the ground that the FCC exceeded its jurisdiction in promulgating this [**45] 
rule, and we decline to address the arguments attacking it on substantive grounds. 
  
D. FCC Authority Under Section 208  
  
In the discussion section of its First Report and Order, the FCC claims that its general authority 
to hear complaints under 47 U.S.C. § 208 empowers it to review agreements approved by state 
commissions under the Act and to enforce the terms of such agreements as well as the actual 
provisions contained in sections 251 and 252. See First Report and Order, PP 121-128. The 
Commission's perception of its authority under section 208 is untenable, however, in light of the 
language and structure of the Act and by the operation of section 2(b).  
  
As an initial matter, the FCC argues that the issue of its complaint authority under section 208 is 
not ripe for review, because it did not promulgate an actual rule regarding this subject and it 



would be difficult to determine the actual boundaries of state and federal authority in an abstract 
setting. Despite the FCC's contentions, we believe that the issue is ripe for review. Congress has 
granted the courts of appeals jurisdiction to review all final orders of the FCC under 28 U.S.C. § 
2342(1) and 47 U.S.C. § 402(a). [**46] The fact that the FCC asserts its section 208 authority in 
the commentary section of its First Report and Order as opposed to stating its position as a rule is 
immaterial to our determination of ripeness. See Office of Communication of United Church of 
Christ v. FCC, 264 U.S. App. D.C. 29, 826 F.2d 101, 105 (D.C. Cir. 1987) (concluding that 
"whether an agency decision is labelled a 'Rule' or a 'Policy Statement' is of no consequence to 
the ripeness of the decision for review"). Instead, we focus on whether the agency's action is 
final, which requires us to determine if "the agency has completed its decisionmaking process." 
Franklin v. Massachusetts, 505 U.S. 788, 797, 120 L. Ed. 2d 636, 112 S. Ct. 2767 (1992). In 
paragraphs 127 and 128, the FCC definitively states that its authority to hear complaints under 
section 208 extends to disputes over the implementation of the requirements of sections 251 and 
252. This statement and the contrary conclusions of several of the petitioners present us with 
conflicting interpretations of the statutory scheme's allocation of jurisdiction. This is a legal 
question that is ripe for our review.  
  
The language and design of the Act indicate that the FCC's authority under section 208 does not 
enable the [**47] Commission to review state commission determinations or to enforce the terms 
of interconnection agreements under the Act. Instead, subsection 252(e)(6) directly provides for 
federal district court review of state commission determinations when parties wish to challenge 
such determinations. 47 U.S.C.A. § 252(e)(6). The FCC responds by arguing that federal district 
court review under subsection 252(e)(6) is not the exclusive remedy for a party aggrieved by 
state commission decisions under the Act and that such a party has the option of also filing a 
section 208 complaint with the FCC. Although the terms of subsection 252(e)(6) do not 
explicitly state that federal district court review is a party's "exclusive" remedy, courts 
traditionally presume that such special statutory review procedures [*804] are intended to be the 
exclusive means of review. See Defenders of Wildlife v. Administrator, EPA, 882 F.2d 1294, 
1299 (8th Cir. 1989); City of Rochester v. Bond, 195 U.S. App. D.C. 345, 603 F.2d 927, 931 
(D.C. Cir. 1979). We afford subsection 252(e)(6) our traditional presumption and conclude that it 
is the exclusive means to attain review of state commission determinations under the Act. 
Additionally, the complete [**48] absence of any reference to section 208 in the Act bolsters our 
conclusion that Congress did not intend to allow the FCC to review the decisions of state 
commissions.  
  
We also believe that state commissions retain the primary authority to enforce the substantive 
terms of the agreements made pursuant to sections 251 and 252. Subsection 252(e)(1) of the Act 
explicitly requires all agreements under the Act to be submitted for state commission approval. 
47 U.S.C.A. § 252(e)(1) (West Supp. 1997). We believe that the state commissions' plenary 
authority to accept or reject these agreements necessarily carries with it the authority to enforce 
the provisions of agreements that the state commissions have approved. Moreover, the state 
commissions' enforcement power extends to ensuring that parties comply with the regulations 
that the FCC is specifically authorized to issue under the Act, because the Act empowers state 
commissions to reject arbitrated agreements on the basis that they violate the FCC's regulations. 
See id. at § 252(e)(2)(B). Again, we believe that the power to approve or reject these agreements 
based on the FCC's requirements includes the power to enforce those requirements. [**49] n25 



Significantly, nothing in the Act even suggests that the FCC has the authority to enforce the 
terms of negotiated or arbitrated agreements or the general provisions of sections 251 and 252. 
The only grant of any review or enforcement authority to the FCC is contained in subsection 
252(e)(5), and this provision authorizes the FCC to act only if a state commission fails to fulfill 
its duties under the Act. The FCC's expansive view of its authority under section 208 is thus 
contradicted by the language, structure, and design of the Act.  
  
n24 We believe that the enforcement decisions of state commissions would also be subject to 
federal district court review under subsection 252(e)(6).  
  
The FCC's interpretation of its authority under section 208 also cannot survive the operation of 
section 2(b). As explained earlier, the obligations imposed by sections 251 and 252 
fundamentally involve local intrastate telecommunications matters. Consequently, the state 
commission determinations that the FCC seeks to review and [**50] the agreements that it seeks 
to enforce also fundamentally deal with intrastate telecommunications matters. To reiterate, 
section 2(b) prevents the FCC from having jurisdiction over "charges, classifications, practices, 
services, facilities, or regulations for or in connection with intrastate communication service. . . 
." 47 U.S.C. § 152(b). Allowing the FCC either to review state commission determinations 
regarding agreements implementing sections 251 and 252 or to enforce the terms of such 
agreements effectively would provide the FCC with jurisdiction over intrastate communication 
services in contravention of section 2(b). More specifically, such review or enforcement 
authority would enable the FCC to review and redetermine state commission determinations of 
the just and reasonable rates that incumbent LECs can charge their competitors for 
interconnection, unbundled access, and resale--rates that we previously decided were off limits to 
the FCC. We refuse to undermine our earlier decisions by interpreting the Act and section 208 as 
authorizing the FCC to review state commission determinations and to enforce state-approved 
agreements. We conclude that the language and structure of [**51] the Act combined with the 
operation of section 2(b) indicate that the provision of federal district court review contained in 
subsection 252(e)(6) is the exclusive means of obtaining review of state commission 
determinations under the Act and that state commissions are vested with the power to enforce the 
terms of the agreements they approve.  
  
E. Rule 51.303-Review of Preexisting Agreements  
  
Some petitioners challenge the FCC's conclusion that subsection 252(a)(1) [*805] requires 
preexisting interconnection agreements that were negotiated before the enactment of the 
Telecommunications Act of 1996, including agreements between neighboring noncompeting 
LECs, to be submitted for state commission approval. See First Report and Order, PP 165, 166, 
169; 47 C.F.R. § 51.303 (stating FCC's interpretation of subsection 252(a)(1)). While clearly 
requiring new agreements negotiated under the terms of the Act to be submitted for state 
commission approval, the last sentence of subsection 252(a)(1) reads, "The agreement, including 
any interconnection agreement negotiated before February 8, 1996, shall be submitted to the 
State commission under subsection (e) of this section." 47 U.S.C.A. § [**52] 252(a)(1). The 
petitioners objecting to the FCC's interpretation of this provision claim initially that the 
Commission does not have jurisdiction to determine which agreements must be submitted for 
approval under the Act; alternatively, they attack the Commission's determination on its merits, 



arguing that the FCC's rule violates the terms of the Act. Our review of the arguments leads us to 
conclude that the FCC exceeded its jurisdiction in promulgating rule 51.303.  
  
Once again, section 2(b), 47 U.S.C. § 152(b), prevents the FCC from issuing regulations 
involving telecommunication matters that are fundamentally intrastate in character. As we 
explained above, the duties imposed by sections 251 and 252 and the agreements fulfilling those 
duties almost exclusively involve local intrastate telecommunication services. Consequently, 
section 2(b) forecloses the ability of the Commission to determine which interconnection 
agreements must be submitted for state commission approval. n26 Moreover, section 252 
establishes the procedures and standards that state commissions must follow when approving and 
arbitrating agreements under the Act. Nothing in this section can be read to authorize [**53] the 
FCC to issue regulations regarding which interconnection agreements must be submitted for state 
approval. The FCC claims that subsection 252(d)(2)(B)(ii) implies that the Commission has the 
power to regulate generally under section 252 because this subsection "withdraws" authority 
from the FCC to regulate the costs associated with the transport and termination of calls; the 
FCC argues that there would be no need to withdraw this authority unless the FCC had such 
general authority to begin with. We are not persuaded that this subsection's denial (not 
withdrawal) of power to the FCC to determine the costs of transporting and terminating calls 
implies that the Commission has the authority to determine which intrastate interconnection 
agreements must be submitted for state approval under subsection 252(a)(1). This grasp for some 
sort of statutorily-based jurisdiction over these interconnection agreements does not qualify as 
the straightforward grant of intrastate authority that is necessary to penetrate the section 2(b) 
fence.  
  
n25 We are cognizant of the fact that interconnection agreements negotiated prior to the 
enactment of the Telecommunications Act of 1996 may not necessarily share the same 
fundamental intrastate character as the agreements negotiated specifically under section 251 of 
the Act. This possibility does not circumvent the operation of section 2(b), however, because we 
are focusing on the FCC's authority to determine which agreements must be submitted for state 
commission approval in order to effectuate the local competition provisions in section 251. We 
believe that this determination qualifies as a "classification[]," "practice[]," or "regulation[] for or 
in connection with intrastate communication service" which is beyond the FCC's jurisdiction. 47 
U.S.C. § 152(b).  
  
[**54]  
  
We also are not convinced by the FCC's familiar refrain that its general rulemaking authority 
under 47 U.S.C. §§ 201(b), 303(r), and 154(i) provides it with jurisdiction to regulate in this area. 
For the reasons explained above, these general rulemaking provisions do not grant the 
Commission rulemaking authority beyond what is necessary to fulfill its obligations with regard 
to traditional interstate and foreign communications. Additionally, none of these provisions 
supply the FCC with a sufficiently unambiguous grant of intrastate authority to overcome the 
operation of section 2(b). Consequently, we vacate Rule 51.303 and its accompanying policy 
statements on the ground that the Commission did not have jurisdiction to issue this [*806] 
regulation. n27  
  



n26 We emphasize that our conclusion that the FCC exceeded its jurisdiction in promulgating 
Rule 51.303 in no way reflects any view of the merits of the Commission's interpretation of 
subsection 252(a)(1), and we leave the determination of whether and which preexisting 
interconnection agreements must be submitted for state commission approval to the state 
commissions.  
  
[**55]  
  
F. § 251(d)(3) and State Compliance With FCC Rules  
  
In the commentary portion of the First Report and Order, the FCC asserts that "the Commission's 
regulations under section 251 are binding on the states, even with respect to intrastate matters." 
First Report and Order, P 101. With this statement, as well as several others, the FCC purports to 
preempt any state policy that conflicts with an FCC regulation promulgated pursuant to section 
251. See id. at PP 101-103, 180. The petitioners argue that the FCC's position is untenable in 
light of subsection 251(d)(3) and the structure of the Act. We agree.  
  
Subsection 251(d)(3), entitled "Preservation of State access regulations," provides the following:  
  
In prescribing and enforcing regulations to implement the requirements of this section, the 
Commission shall not preclude the enforcement of any regulation, order, or policy of a State 
commission that--  
  
(A) establishes access and inter-connection obligations of local exchange carriers;  
  
(B) is consistent with the requirements of this section; and  
  
(C) does not substantially prevent implementation of the requirements of this section and the 
purposes of this part.47 [**56] U.S.C.A. § 251(d)(3). Initially, we note that the FCC's authority 
to prescribe and enforce regulations to implement the requirements of section 251 is confined to 
the six areas in this section where Congress expressly called for the FCC's participation. See 
supra note 10 and accompanying text. Subsection 251(d)(3) further constrains the FCC's 
authority. Even when the FCC issues rules pursuant to its valid rulemaking authority under 
section 251, subsection 251(d)(3) prevents the FCC from preempting a state commission order 
that establishes access and interconnection obligations so long as the state commission order (i) 
is consistent with the requirements of section 251 and (ii) does not substantially prevent the 
implementation of the requirements of section 251 and the purposes of Part II, which consists of 
sections 251 through 261. This provision does not require all state commission orders to be 
consistent with all of the FCC's regulations promulgated under section 251. The FCC attempts to 
read such a requirement into this subsection by asserting that a state policy that is inconsistent 
with an FCC regulation is necessarily also inconsistent with the terms of section 251 [**57] and 
substantially prevents the implementation of section 251. See First Report and Order, PP 102-
103. The FCC's conflation of the requirements of section 251 with its own regulations is 
unwarranted and illogical. It is entirely possible for a state interconnection or access regulation, 
order, or policy to vary from a specific FCC regulation and yet be consistent with the 
overarching terms of section 251 and not substantially prevent the implementation of section 251 



or Part II. In this circumstance, subsection 251(d)(3) would prevent the FCC from preempting 
such a state rule, even though it differed from an FCC regulation.  
  
The FCC asserts that other provisions of the Act justify its belief that state interconnection and 
access rules must be consistent with the Commission's regulations under section 251. The FCC 
claims that section 253 and subsections 252(c)(1) and 261(c) indicate that state commissions are 
bound by the FCC's regulations. While subsection 253(d) does empower the Commission to 
preempt some state policies, those state policies are limited to those that violate the terms of 
subsections 253(a) or 253(b). 47 U.S.C.A. § 253(d). Neither subsection 253(a) nor 253(b) 
requires [**58] state policies to conform to any Commission regulations; 253(a) merely requires 
state policies not to prohibit "the ability of any entity to provide any interstate or intrastate 
telecommunications service," and 253(b) allows states to impose additional [*807] 
telecommunications requirements as long as they are competitively neutral and consistent with 
the universal service obligations of section 254. Id. § 253(a), (b). Meanwhile, subsection 
252(c)(1) does require state commissions to ensure that arbitrated agreements comply with the 
Commission's regulations made pursuant to section 251, but by its very terms this provision 
confines the states only when they are fulfilling their roles as arbitrators of agreements pursuant 
to the federal Telecommunications Act of 1996. This provision does not apply to state statutes or 
regulations that are independent from the Telecommunications Act of 1996. Many states enacted 
legislation designed to open up local telephone markets to competition prior to the 1996 federal 
Act, see Iowa Utilities Bd., 109 F.3d at 427 n.7, and subsection 251(d)(3) was designed to 
preserve such work of the states.  
  
Finally, the FCC claims that subsection 261(c) provides [**59] support for its conclusion that the 
state regulations must be consistent with the Commission's rules on interconnection and access 
promulgated under section 251. While subsection 261(c) does require some state rules to be 
consistent with "the Commission's regulations to implement this part," we believe that this 
provision applies only to those additional state requirements that are not promulgated pursuant to 
section 251 or any other section in Part II of the Act. See 47 U.S.C.A. § 261(c). Because 
subsection 251(d)(3) specifically governs state rules that "establish[] access and interconnection 
obligations of local exchange carriers," which is the heart of the subject matter of section 251, 
and subsection 261(b) governs state rules that are issued to "fulfill[] the requirements of this 
part," we conclude that the additional state requirements referenced in subsection 261(c) refer to 
separate state rules that do not directly pertain to the matters found in sections 251 through 261 
(Part II) of the Act. Consequently, this provision does not apply to the state rules pertaining to 
interconnection and access obligations that the Commission believes it has the power to preempt 
[**60] under its section 251 authority, and thus, it does not support the FCC's view that such 
state rules must conform to the Commission's regulations.  
  
The FCC's blanket statement that state rules must be consistent with the Commission's 
regulations promulgated pursuant to section 251 is not supportable in light of subsection 
251(d)(3). n28 With subsection 251(d)(3), Congress intended to preserve the states' traditional 
authority to regulate local telephone markets and meant to shield state access and interconnection 
orders from FCC preemption so long as the state rules are consistent with the requirements of 
section 251 and do not substantially prevent the implementation of section 251 or the purposes of 
Part II. We conclude that the FCC's belief that merely an inconsistency between a state rule and a 



Commission regulation under section 251 is sufficient for the FCC to preempt the state rule, is an 
unreasonable interpretation of the statute in light of subsection 251(d)(3) and the structure of the 
Act. n29 See Chevron, 467 U.S. at 844-45 (standard of review).  
  
n27 We leave for another day any determination of whether a specific state access or 
interconnection regulation is inconsistent with section 251 or substantially prevents the 
implementation of section 251 or Part II of the Act.  
  
[**61]  
  
n28 Our decision rejecting the FCC's broad preemption of all state regulations that conflict with 
the FCC's rules under section 251 does not render the FCC's rules meaningless, however. The 
FCC's rules under section 251 will be in force where there are no comparable state rules on 
access and interconnection obligations, or where such state rules conflict with the substantive 
provisions of section 251 or substantially prevent their implementation.  
  
G. The FCC's Unbundling Rules  
  
The FCC issued many rules purporting to implement the incumbent LECs' duties to provide 
unbundled access to the incumbent LECs' network under subsection 251(c)(3). The petitioners 
challenge these rules on multiple grounds ranging from assertions that particular rules violate the 
terms of the Act to claims that these rules altogether effect an unconstitutional taking of the 
incumbent LECs' property. We address these challenges to the FCC's unbundling rules one by 
one.  
  
[*808] 1. The Unbundling Rules in Light of the Terms of the Act  
  
a. OSS, Operator Services, and Vertical Switching Features  
  
Many of the petitioners [**62] claim that the FCC's decision to require incumbent LECs to 
provide competitors with unbundled access to operational support systems (OSS), 47 C.F.R. § 
51.319 (f), operator services and directory assistance, Id. § 51.319 (g), and vertical switching 
features such as caller I.D., call forwarding, and call waiting, First Report and Order, PP 263, 
413, unduly expands the incumbent LECs' unbundling obligations beyond the statutory 
requirements. After reviewing the relevant provisions of the Act, we believe that the FCC 
reasonably concluded that these features qualify as network elements that are subject to the 
unbundling requirements of the Act.  
  
Subsection 251(c)(3) imposes a duty on incumbent LECs to provide competing carriers with 
"access to network elements on an unbundled basis. . . ." 47 U.S.C.A. § 251(c)(3). In turn, the 
Act provides the following definition of "network element":  
  
The term "network element" means a facility or equipment used in the provision of a 
telecommunications service. Such term also includes features, functions, and capabilities that are 
provided by means of such facility or equipment, including subscriber numbers, databases, 
signaling systems, and [**63] information sufficient for billing and collection or used in the 



transmission, routing, or other provision of a telecommunications service.  
  
Id. § 153 (29). The petitioners suggest that the first sentence of this definition limits a "network 
element" to only the physical parts of an incumbent LEC's network that are directly involved in 
transmitting telephone calls from one point to another. They also contend that the second 
sentence's apparent expansion of the definition is actually confined by the fact that the additional 
"features, functions and capabilities" are limited to those "that are provided by means of such 
facility or equipment." Furthermore, the petitioners suggest that the Conference Committee's 
deletion of the term "services" from the unbundling provision contained in an earlier House bill 
indicates that any aspect of telecommunications that can be characterized as a "service" is not a 
network element subject to unbundling. See H.R. 1555, 104th Cong. § 242(a)(2) (1995).  
  
Applying their narrow interpretation of the definition of "network element," the petitioners assert 
that operational support systems, which are software systems and accompanying databases 
[**64] that are necessary to process orders, handle billing, and provide maintenance and repair 
capabilities to phone customers, are not physical components of an incumbent LEC's network 
that are directly involved in transmitting a phone call from one person to another and thus do not 
qualify as "network elements." The petitioners reject operator services and directory assistance as 
well as call waiting, caller I.D., and call forwarding as network elements for the same reasons 
and for the additional reason that these features are "services" that were not intended to be 
subject to the unbundling requirements. We reject the petitioners' narrow interpretation of the 
Act's definition of "network element" and believe that all of these provisions qualify as network 
elements under the Act.  
  
Initially, the Act's definition of network elements is not limited to only the physical components 
of a network that are directly used to transmit a phone call from point A to point B. The Act 
specifically provides that "the term 'network element' means a facility or equipment used in the 
provision of a telecommunications service." 47 U.S.C.A. § 153 (29). Significantly, the Act 
defines "telecommunications service" [**65] as meaning "the offering of telecommunications for 
a fee directly to the public." Id. § 153 (46). Given this definition, the offering of 
telecommunications services encompasses more than just the physical components directly 
involved in the transmission of a phone call and includes the technology and information used to 
facilitate ordering, billing, and maintenance of phone service-- the functions of operational 
support systems. Such functions are necessary to provide telecommunications "for a fee directly 
to the public." Id. We believe that the FCC's determination that the term "network element" 
includes all of the facilities [*809] and equipment that are used in the overall commercial 
offering of telecommunications is a reasonable conclusion and entitled to deference. See 
Chevron, 467 U.S. at 844.  
  
Additionally, the second sentence of subsection 153 (29) substantially broadens the definition of 
"network element," and its explicit reference to "databases, signaling systems, and information 
sufficient for billing and collection" clearly indicates that operational support systems qualify as 
network elements under the Act. We are not persuaded that operational support systems are 
[**66] excluded from the definition of network elements merely because the referenced 
"features, functions, and capabilities" are limited to those "that are provided by means of such 
facility or equipment." Id. § 153 (29). Above, we demonstrated that "facilities or equipment" 



used in the provision of a telecommunication service encompasses a broad range of 
telecommunications technology and devices, including operational support systems, so the status 
of these systems as network elements is not dependent on the terms of the definition's second 
sentence. Nevertheless, we believe that operational support systems alternatively qualify as 
network elements under the terms of the definition's second sentence, because the information 
and databases of these systems constitute features, functions, and capabilities that are provided 
through the use of software and hardware that is used in the commercial offering of 
telecommunication services to the public. Moreover, even though the definition limits the 
general terms "features, functions, and capabilities" to those "that are provided by means of such 
facility or equipment," the definition definitively declares that subscriber numbers, databases, 
[**67] signaling systems, and information sufficient for billing and collection qualify as such 
features, functions, and capabilities, and thus are network elements under the Act. Operational 
Support Systems consist of databases and information relevant to ordering and billing; thus, they 
qualify as network elements under this definition as well.  
  
Our agreement with the FCC's determination that the Act broadly defines the term "network 
element" leads us also to agree with the Commission's conclusion that operator services, 
directory assistance, caller I.D., call forwarding, and call waiting are network elements that are 
subject to unbundling. We believe that operator services and directory assistance qualify as 
features, functions, or capabilities that are provided by facilities and equipment that are used in 
the provision of telecommunication services. The commercial offering of phone services to the 
public and the specific transmission of phone calls between locations implicates the use of 
operator services and directory assistance. Likewise, caller I.D., call waiting, and call forwarding 
are vertical "features" that are provided through the switching hardware and software that are 
also [**68] used to transmit calls across phone lines. Thus, they qualify as network elements as 
well.  
  
The petitioners argue that these features are actually finished services and that the legislative 
history and structure of the Act suggest that "services" were not meant to be unbundled but rather 
sold to the requesting carrier for resale under subsection 251(c)(4). While we address this 
argument in greater detail in a subsequent section of this opinion, with respect to these particular 
features, we disagree with the petitioners' interpretation of the Act. Simply because these 
capabilities can be labeled as "services" does not convince us that they were not intended to be 
unbundled as network elements. While subsection 251(c)(4) does provide for the resale of 
telecommunications services, it does not establish resale as the exclusive means through which a 
competing carrier may gain access to such services. We agree with the FCC that such an 
interpretation would allow the incumbent LECs to evade a substantial portion of their 
unbundling obligation under subsection 251(c)(3). We believe that in some circumstances a 
competing carrier may have the option of gaining access to features of an incumbent [**69] 
LEC's network through either unbundling or resale. Regarding the features presently at issue, as 
explained above, these aspects of telecommunications satisfy the definition of "network 
element;" [*810] consequently, they are subject to the unbundling requirements of subsection 
251(c)(3). n30  
  
n29 Even though the parties seem to agree that operator services, directory assistance, caller I.D., 
call forwarding, and call waiting can also be classified as "services," we make no ruling on this 



particular issue.  
  
b. Definition of "Technically Feasible"-Rule 51.5  
  
Subsections 251(c)(2) and 251(c)(3) direct interconnection and unbundled access to occur "at 
any technically feasible point." 47 U.S.C.A. §§ 251(c)(2), (3). In its definition of "technically 
feasible," the FCC states, "A determination of technical feasibility does not include consideration 
of economic, accounting, billing, space, or site concerns. . . ." 47 C.F.R. § 51.5. One petitioner 
claims that the FCC's exclusion of economic concerns from such determinations [**70] is 
unreasonable. The petitioner fears that ignoring the economic costs of points of interconnection 
or unbundled access could result in incumbent LECs having to incur unwarranted expenses in 
order to meet the demands of competing carriers seeking access to their networks. We, however, 
believe that the FCC's definition of "technically feasible" is reasonable and entitled to deference. 
Although economic concerns are not to be considered in determining if a point of 
interconnection or unbundled access is technically feasible, the costs of such interconnection or 
unbundled access will be taken into account when determining the just and reasonable rates, 
terms, and conditions for these services. See 47 U.S.C.A. §§ 251(c)(2), (3). Under the Act, an 
incumbent LEC will recoup the costs involved in providing interconnection and unbundled 
access from the competing carriers making these requests. Consequently, we conclude that the 
FCC's definition of "technically feasible" will not unduly burden the incumbent LECs, and we 
uphold the Commission's definition.  
  
c. Technically Feasible and the Presumption for Unbundling  
  
Many petitioners also challenge the FCC's general standards that [**71] it proposes be used in 
determining what network elements must be unbundled. One such standard is the FCC's belief 
that incumbent LECs presumably must provide unbundled access to "all network elements for 
which it is technically feasible to provide access on an unbundled basis." First Report and Order, 
P 278. A finding that it is technically feasible to unbundle a particular element creates a 
presumption that the element must be unbundled according to the FCC. See id., P 281; 47 C.F.R. 
§ 51.317. Although we just upheld the Commission's definition of the term "technically 
feasible," we reject the Commission's use of this term to determine what elements must be 
unbundled. As mentioned above, subsection 251(c)(3) places a duty on incumbent LECs to 
provide "access to network elements on an unbundled basis at any technically feasible point." By 
its very terms, this provision only indicates where unbundled access may occur, not which 
elements must be unbundled. Subsection 251(d)(2) establishes the standards to determine which 
elements must be unbundled, and this subsection makes no reference to technical feasibility. We 
think that the FCC's interpretation that an element for [**72] which unbundling is technically 
feasible must presumably be unbundled is contrary to the plain meaning of the Act and cannot 
stand. See Chevron, 467 U.S. at 842-43. n31  
  
n30 We vacate only the portion of 47 C.F.R. § 51.317 and the portions of paragraphs 278 and 
281 of the FCC's First Report and Order that create the presumption that a network element must 
be unbundled if it is technically feasible to do so.  
  
d. The "Necessary" and "Impair" Standards  



  
While subsection 251(d)(2) does not mention technical feasibility as a relevant factor in 
determining what network elements should be unbundled, it does require the Commission to 
consider whether access to a network element that is proprietary in nature is "necessary" and 
whether the failure to provide access to a network element would "impair the ability of the 
telecommunications carrier seeking access to provide the services that it seeks to offer." 47 
U.S.C.A. § 251(d)(2)(A), (B). The petitioners argue that the FCC's view of these standards is so 
broad [**73] that it essentially reads these requirements out of the statute. We disagree and 
believe the Commission reasonably interpreted these standards. [*811]  
  
Several petitioners assert that the FCC unreasonably decided that the "necessary" and 
"impairment" standards in subsection 251(d)(2) do not require an evaluation of whether a 
requesting carrier could obtain the desired elements from an alternative source. See First Report 
and Order, P 283. The petitioners believe that if a requesting carrier could obtain access to an 
element from a source other than an incumbent LEC, then that element is not "necessary," nor 
would the incumbent LEC's failure to provide access to such an element "impair" the ability of 
the requesting carrier to provide telecommunications service. Despite the petitioners' arguments 
to the contrary, we think the FCC reasonably determined that the "necessary" and "impairment" 
standards in subsection 251(d)(2) do not require an inquiry into whether a competing carrier 
could obtain the element from another source. Subsection 251(c)(3) requires incumbent LECs to 
provide competing carriers with fairly generous unbundled access to their network elements in 
order to expedite the [**74] arrival of competition in local telephone markets. Allowing 
incumbent LECs to evade their unbundling duties whenever a network element could be 
obtained elsewhere would eviscerate unbundled access as a means of entry and delay 
competition, because many network elements could theoretically be duplicated eventually. The 
Act, however, provides for unbundled access to incumbent LECs' network elements as a way to 
jumpstart competition in the local telecommunications industry. Thus, we do not think the 
Commission erred in rejecting the proposal that an element need not be unbundled if a carrier 
could obtain access to it from another source.  
  
We also believe that the FCC's actual interpretations of the "necessary" and "impairment" 
standards are reasonable. Under subsection 251(d)(2)(A), the Commission determined that an 
element proprietary in nature would be "necessary" if a requesting carrier's ability to compete 
would be "significantly impaired or thwarted" without it. First Report and Order, P 282. The 
petitioners claim that this articulation is too broad and that "necessary" should be read narrowly 
to mean "indispensable" or "absolutely required." They also argue that the FCC's expansive 
[**75] interpretation will result in competing carriers having such broad access to incumbent 
LECs' networks that the incentive to innovate will be drastically reduced. We are not persuaded 
by the petitioners' arguments.  
  
While in some contexts the petitioners' narrow definition of "necessary" may be accurate, courts 
have at times interpreted this term more liberally to mean "convenient, or useful." See 
McCulloch v. Maryland, 17 U.S. 316, 413, 4 L. Ed. 579 (1819). On one occasion the Supreme 
Court specifically rejected reading the term "necessary" to mean "indispensable," "essential," or 
"vital" because such a reading would have been too rigid for a word that should "be harmonized 
with its context." Armour & Co. v. Wantock, 323 U.S. 126, 129-30, 89 L. Ed. 118, 65 S. Ct. 165 



(1944). In light of this Act's purpose of promoting competition in local telephone markets, we 
believe that the FCC's interpretation of "necessary" is a reasonable one and entitled to deference. 
See Chevron, 467 U.S. at 844. An overly strict reading of the word "necessary," as the 
petitioners propose, would unduly restrict the unbundling duty of incumbent LECs and hinder 
the development of competition in the local telecommunications industry. Although [**76] the 
Commission's definition is broader than the petitioners', it is not toothless. A requesting carrier 
must demonstrate that without access to a particular proprietary element its ability to compete 
would be "significantly impaired or thwarted." n32 First Report and Order, P 282. [*812] 
Moreover, under the Commission's rules, an incumbent LEC will not be forced to provide 
unbundled access to a proprietary network element if the requesting carrier could offer the same 
service through the use of the incumbent LEC's nonproprietary network elements. n33 See 47 
C.F.R. § 51.317(b). These restrictions on the FCC's definition of "necessary" also persuade us 
that innovations will continue to occur under the FCC's rules. We agree with the Commission's 
belief that the procompetitive effects of unbundling under the Commission's rules could spur 
enough innovation to offset any potential reduction in innovation that the unbundling standard 
might cause. Consequently, we uphold the FCC's interpretation of the "necessary" standard.  
  
n31 The Commission's use of the word "impaired" in defining what proprietary elements are 
necessary does not inappropriately conflate the "necessary" standard of subsection 251(d)(2)(A), 
applicable to proprietary elements, with the "impairment" standard of subsection 251(d)(2)(B), 
applicable to network elements in general. The requirement that a new entrant must demonstrate 
that its "ability to compete would be significantly impaired or thwarted" without access to 
proprietary elements, First Report and Order, P 282 (emphasis added), is a higher standard to 
meet than the FCC's standard for nonproprietary elements, which merely requires a showing that 
denial of unbundled access to such elements would decrease the quality or increase the cost of 
the service sought to be offered by the requesting carrier. See First Report and Order, P 285.  
  
[**77]  
  
n32 This limitation on a requesting carrier's ability to gain unbundled access to an incumbent 
LEC's proprietary elements also serves to distinguish the "necessary" standard from the 
impairment standard as discussed in the previous footnote.  
  
For similar reasons we also uphold the Commission's articulation of the "impairment" standard 
under subsection 251(d)(2)(B). The Commission determined that a requesting carrier's ability to 
provide a particular service will be impaired "if the quality of the service the entrant can offer, 
absent access to the requested element, declines and/or the cost of providing the service rises." 
First Report and Order, P 285. The petitioners offer a more restrictive definition that would 
require competing carriers to demonstrate that their technical capability to provide a service 
would be diminished without unbundled access to a particular element. While the petitioners' 
alternative may be plausible, dictionaries consistently define the word "impair" to mean "to make 
worse" or "to diminish in . . . value." See, e.g., Webster's Third New International Dictionary 
[**78] 1131 (1986); Webster's New World Dictionary 703 (2d ed. 1970). If the quality of the 
service declines or the cost of providing the service rises as a result of a requesting carrier's 
inability to gain access to a network element, then the requesting carrier's ability to provide the 
service has been made worse. The FCC's interpretation of the "impairment" standard is 



reasonable, and we give it deference. See Chevron, 467 U.S. at 844.  
  
e. Superior Quality-Rules 51.305(a)(4), 51.311(c)  
  
Another source of disagreement between the petitioners and the FCC arises over the Agency's 
decision to require incumbent LECs to provide interconnection, unbundled network elements, 
and access to such elements at levels of quality that are superior to those levels at which the 
incumbent LECs provide these services to themselves, if requested to do so by competing 
carriers. See 47 C.F.R. §§ 51.305(a)(4), 51.311(c). Here, we believe that the FCC violated the 
plain terms of the Act when it issued these rules.  
  
Subsection 251(c)(2)(C) requires incumbent LECs to provide interconnection "that is at least 
equal in quality to that provided by the local exchange carrier to itself. . . ." Plainly, [**79] the 
Act does not require incumbent LECs to provide its competitors with superior quality 
interconnection. Likewise, subsection 251(c)(3) does not mandate that requesting carriers receive 
superior quality access to network elements upon demand. The FCC argues that the terms "at 
least equal in quality" permit the provision of superior quality interconnection; it believes that 
the nondiscrimination requirements in both subsections 251(c)(2) and 251(c)(3) require 
incumbent LECs to provide superior quality interconnection and network elements when 
requested; and it asserts that the provision of superior quality interconnection and network 
elements will not unduly burden the incumbent LECs, because the requesting carriers will have 
to pay for these services. We are not convinced by the Commission's justifications for these 
rules. While the phrase "at least equal in quality" leaves open the possibility that incumbent 
LECs may agree to provide interconnection that is superior in quality when the parties are 
negotiating agreements under the Act, this phrase mandates only that the quality be equal--not 
superior. In other words, it establishes a floor below which the quality of the interconnection 
[**80] may not go. Because the Commission's rule requires superior quality interconnection 
when requested, see 47 C.F.R. § 51.305(a)(4), the rule is not supported [*813] by the Act's 
language. We also agree with the petitioners' view that subsection 251(c)(3) implicitly requires 
unbundled access only to an incumbent LEC's existing network--not to a yet unbuilt superior 
one. Additionally, the nondiscrimination requirements contained in these subsections of the Act 
do not justify these FCC rules. The fact that interconnection and unbundled access must be 
provided on rates, terms, and conditions that are nondiscriminatory merely prevents an 
incumbent LEC from arbitrarily treating some of its competing carriers differently than others; it 
does not mandate that incumbent LECs cater to every desire of every requesting carrier. Finally, 
the fact that incumbent LECs may be compensated for the additional cost involved in providing 
superior quality interconnection and unbundled access does not alter the plain meaning of the 
statute, which, as we have shown, does not impose such a burden on the incumbent LECs. 
Therefore, we conclude that sections 51.305(a)(4) and 51.311(c) cannot stand in light [**81] of 
the plain terms of the Act. n34  
  
n33 Although we strike down the Commission's rules requiring incumbent LECs to alter 
substantially their networks in order to provide superior quality interconnection and unbundled 
access, we endorse the Commission's statement that "the obligations imposed by sections 
251(c)(2) and 251(c)(3) include modifications to incumbent LEC facilities to the extent 
necessary to accommodate interconnection or access to network elements." First Report and 



Order, P 198. The petitioners themselves appear to acknowledge that the Act requires some 
modification of their facilities. (See Reply Br. of Regional Bell Companies and GTE at 40.)  
  
f. Combination of Network Elements  
  
We also believe that the FCC's rule requiring incumbent LECs, rather than the requesting 
carriers, to recombine network elements that are purchased by the requesting carriers on an 
unbundled basis, 47 C.F.R. § 51.315(c)-(f), cannot be squared with the terms of subsection 
251(c)(3). The last sentence of subsection [**82] 251(c)(3) reads, "An incumbent local exchange 
carrier shall provide such unbundled network elements in a manner that allows requesting 
carriers to combine such elements in order to provide such telecommunications service." 47 
U.S.C.A. § 251(c)(3) (emphasis added). This sentence unambiguously indicates that requesting 
carriers will combine the unbundled elements themselves. While the Act requires incumbent 
LECs to provide elements in a manner that enables the competing carriers to combine them, 
unlike the Commission, we do not believe that this language can be read to levy a duty on the 
incumbent LECs to do the actual combining of elements. The FCC and its supporting intervenors 
argue that because the incumbent LECs maintain control over their networks it is necessary to 
force them to combine the network elements, and they believe that the incumbent LECs would 
prefer to do the combining themselves to prevent the competing carriers from interfering with 
their networks. Despite the Commission's arguments, the plain meaning of the Act indicates that 
the requesting carriers will combine the unbundled elements themselves; the Act does not require 
the incumbent LECs to do all of [**83] the work. Moreover, the fact that the incumbent LECs 
object to this rule indicates to us that they would rather allow entrants access to their networks 
than have to rebundle the unbundled elements for them. Consequently, we vacate rule 51.315(c)-
(f) as well as the affiliated discussion sections. [*814]  
  
g. Obtaining Finished Services Through Unbundled Access  
  
The petitioners next engage in a broad-based attack on the bulk of the FCC's unbundling rules by 
arguing that the Commission's conclusion that the requesting carriers may obtain the ability to 
provide finished telecommunications services entirely by acquiring access to the unbundled 
elements of an incumbent LEC's network violates the terms and structure of the Act. See First 
Report and Order, PP 328-341 (stating the Commission's position). The petitioners contend that 
while subsection 251(c)(3) allows new entrants access to an incumbent LEC's network elements 
on an unbundled basis, it does not enable new entrants to provide telecommunications services to 
the public entirely by acquiring all of the necessary elements on an unbundled basis from an 
incumbent LEC. The petitioners assert that a competing carrier should own or control [**84] 
some of its own local exchange facilities before it can purchase and use unbundled elements 
from an incumbent LEC to provide a telecommunications service. The petitioners argue that 
subsection 251(c)(4) makes resale the exclusive means to offer finished telecommunications 
services for competing carriers that do not own or control any portion of a telecommunications 
network. Furthermore, the petitioners point out that under subsection 251(c)(4) a competing 
carrier may purchase the right to resell a telecommunications service from an incumbent LEC 
only at wholesale rates. Under subsection 252(d)(1), however, a competing carrier may obtain 
unbundled access to an incumbent LEC's network elements at a less expensive cost-based rate. 
The petitioners then argue that by allowing a competing carrier to obtain the ability to provide 



finished telecommunications services entirely through unbundled access at the less expensive 
cost-based rate, the FCC enables competing carriers to circumvent the more expensive wholesale 
rates that the Act requires for telecommunications services, and thereby nullifies the terms of 
subsection 251(c)(4). Additionally, the petitioners claim that by being able to obtain [**85] the 
ability to provide services at cost under subsection 251(c)(3), competing carriers will be able to 
capture many of the incumbent LECs' customers to whom the incumbent LECs are expected to 
charge high prices for certain services to offset the low prices incumbent LECs are required to 
charge other customers in order to promote universal service. The petitioners claim that the 
competing carriers will simply offer the same services to these particular customers at lower 
rates and capture a significant share of the market ("cherry-picking") without achieving any true 
gain in efficiency or technology. Finally, the petitioners contend that the FCC's view of 
subsection 251(c)(3) allows carriers to circumvent the Act's restriction on joint marketing of 
local and long-distance services contained in subsection 271(e)(1). This is because subsection 
271(e)(1) prohibits a carrier's joint marketing only of local service obtained under subsection 
251(c)(4) (resale) with the carrier's ability to provide long-distance service. 47 U.S.C.A. § 
271(e)(1). It does not apply to local service that a competing carrier achieves under subsection 
251(c)(3) (unbundled access). Despite the petitioners' extensive [**86] arguments to the 
contrary, we believe that the FCC's determination that a competing carrier may obtain the ability 
to provide telecommunications services entirely through an incumbent LEC's unbundled network 
elements is reasonable, especially in light of our decisions regarding the validity of other specific 
FCC rules.  
  
Initially, we believe that the plain language of subsection 251(c)(3) indicates that a requesting 
carrier may achieve the capability to provide telecommunications services completely through 
access to the unbundled elements of an incumbent LEC's network. Nothing in this subsection 
requires a competing carrier to own or control some portion of a telecommunications network 
before being able to purchase unbundled elements. To the contrary, this subsection imposes a 
duty on incumbent LECs to provide unbundled access "to any requesting telecommunications 
carrier for the provision of a telecommunications service." 47 U.S.C.A. § 251(c)(3) (emphasis 
added). The petitioners contend that the terms of subsection 251(c)(3) only allow a requesting 
carrier access to unbundled elements and that a carrier who obtains an entire network is getting 
more than elements on an [**87] unbundled basis. The additional terms of this subsection, 
however, expressly contemplate that competing [*815] carriers will use these elements to 
provide finished services. The last sentence of this subsection reads, "An incumbent local 
exchange carrier shall provide such unbundled network elements in a manner that allows 
requesting carriers to combine such elements in order to provide such telecommunications 
service." Id. Our previous ruling finding that this language does not require an incumbent LEC to 
combine the elements for a requesting carrier establishes that requesting carriers will in fact be 
receiving the elements on an unbundled basis. We now decide merely that under subsection 
251(c)(3) a requesting carrier is entitled to gain access to all of the unbundled elements that, 
when combined by the requesting carrier, are sufficient to enable the requesting carrier to 
provide telecommunications services.  
  
We do not believe that this interpretation of subsection 251(c)(3) will cause all requesting 
carriers to select unbundled access over resale as their preferred route to enter the local 
telecommunications market. Although a competing carrier may obtain the capability of providing 



[**88] local telephone service at cost-based rates under unbundled access as opposed to 
wholesale rates under resale, unbundled access has several disadvantages that preserve resale as 
a meaningful alternative. Carriers entering the local telecommunications markets by purchasing 
unbundled network elements face greater risks than those carriers that resell an incumbent LEC's 
services. A reseller can more easily match its supply with its demand because it can purchase 
telephone services from incumbent LECs on a unit-by-unit basis. Consequently, a reseller is able 
to purchase only as many services (or as much thereof) as it needs to satisfy its customer 
demand. A carrier providing services through unbundled access, however, must make an up-
front investment that is large enough to pay for the cost of acquiring access to all of the 
unbundled elements of an incumbent LEC's network that are necessary to provide local 
telecommunications services without knowing whether consumer demand will be sufficient to 
cover such expenditures. Moreover, our decision requiring the requesting carriers to combine the 
elements themselves increases the costs and risks associated with unbundled access as a method 
of [**89] entering the local telecommunications industry and simultaneously makes resale a 
distinct and attractive option. With resale, a competing carrier can avoid expending valuable time 
and resources recombining unbundled network elements.  
  
Given the disadvantages of completely relying on unbundled access as a means to provide local 
telecommunications services, we believe that many new entrant carriers will choose to resell 
such services under subsection 251(c)(4). Consequently, we do not believe that incumbent LECs 
will lose all of the customers to whom they charge higher prices in order to fulfill their current 
universal service obligations. The increased risk and the additional cost of recombining the 
unbundled elements will hinder the ability of competing carriers to undercut these prices and lure 
these customers away from the incumbent LECs. n35 Nor do we believe that subsection 
271(e)(1)'s limitation on the joint marketing of local services with long- distance services will be 
meaningless. Given the downsides of entering the local telecommunications market through 
unbundled access, we agree with the Commission's conclusion that some long-distance carriers 
will choose to enter local [**90] exchange markets through the resale provisions, subject to the 
joint marketing restriction, rather than assume the risks and burdens associated with unbundled 
access. We conclude that the Commission's belief that competing carriers may obtain the ability 
to provide finished telecommunications services entirely through the unbundled access 
provisions in subsection 251(c)(3) is consistent with the plain meaning and structure of the Act.  
  
n34 To the extent that some incumbent LEC customers decide to switch to competing carriers, 
we believe this result is entirely consistent with the Act's purpose to promote competition in local 
phone markets. Additionally, section 254 of the Act, entitled "Universal Service," reveals 
Congress's intent to overhaul the current system of support for universal service, which is based 
on the incumbent LECs' supracompetitive prices for certain services. See 47 U.S.C.A. § 254. In 
fact, the FCC has recently issued its plan to reform the universal service support system. See 
Report and Order, Federal-State Joint Board on Universal Service, CC Docket No. 96-45 (May 
8, 1997).  
  
[**91]  
  
2. The Unbundling Rules and the Purpose of the Act  
  



Several of the petitioners vaguely argue that the FCC's unbundling rules in combination [*816] 
provide competing carriers with such extensive access to the incumbent LECs' networks that 
they will thwart the Act's principal purpose, which, according to the petitioners, is to promote 
facilities-based competition and innovation in telecommunications technology. The petitioners 
claim that under these rules, competing carriers will have no incentive to construct their own 
facilities because they will be able to earn substantial profits by relying entirely on the incumbent 
LECs' networks to provide services to their customers. They also assert that neither the 
competing carriers nor the incumbent LECs will attempt to innovate their technology because the 
Commission's supposedly broad unbundling rules force a carrier to share such advances in 
technology with its competitors. We reject these claims and believe that the Commission's rules 
that we have found to be consistent with the terms of the Act are also consistent with the purpose 
of the Act.  
  
Initially we note that the petitioners' arguments are generally based on the assumption that 
[**92] the FCC's unbundling rules would operate in conjunction with the Commission's 
proposed pricing rules. The petitioners have argued that the Commission's pricing rules would 
result in rates that are unreasonably low, making it inexpensive and thus highly profitable for 
competing carriers to provide local telecommunications services exclusively through the use of 
an incumbent LEC's network. In these circumstances, the petitioners argue, competing carriers 
would have no incentive to build their own network facilities. We have, however, vacated the 
FCC's pricing rules and determined that the Act requires state commissions to set the rates that 
competing carriers must pay for access to incumbent LECs' networks. Since we do not know 
what the state-determined rates will be, the petitioners' argument that competing carriers will 
incur only minimal costs in gaining access to incumbent LECs' networks and have no incentive 
to build their own is merely speculative at best. n36  
  
n35 We recognize that the Act requires interconnection and network element charges to be based 
on cost, but we note that the Act also indicates that these rates "may include a reasonable profit" 
for the incumbent LECs. 47 U.S.C.A. § 252(d)(1).  
  
[**93]  
  
Even if the states establish "inexpensive" rates, we do not think that the Commission's 
unbundling rules would violate the Act's purpose, because, after study, we do not believe that the 
Act's exclusive goal is facilities-based competition. While Congress may have envisioned 
facilities-based competition in local telephone markets to occur down the road, Congress clearly 
included measures in the Act, such as the interconnection, unbundled access, and resale 
provisions, in order to expedite the introduction of pervasive competition into the local 
telecommunications industry. See H.R. Rep. No. 104-204, 1995 WL 442504 at *202-03, 494 
(1995) (explaining importance of resale provision for the early development of competition and 
indicating that the local competition provisions "create the transition to a more competitive 
marketplace"). Congress recognized that the amount of time and capital investment involved in 
the construction of a complete local stand-beside telecommunications network are substantial 
barriers to entry, and thus required incumbent LECs to allow competing carriers to use their 
networks in order to hasten the influence of competitive forces in the local telephone [**94] 
business. The Commission's unbundling rules facilitate the competing carriers' access to these 



networks and thus promote the Act's additional purpose--the expeditious introduction of 
competition into local phone markets.  
  
At the same time, we do not believe that the unbundling rules will hinder the development of 
facilities-based competition or impede innovation in telecommunications. Initially, we note that 
we have already vacated, on alternative grounds, several of the unbundling rules that the 
petitioners claim violate the purpose of the Act. See 47 C.F.R. §§ 51.305(a)(4) (interconnection 
superior in quality), 51.311(c)(network elements superior in quality), 51.315 (combination duty 
on incumbent LECs). Consequently, the degree and ease of access that competing carriers may 
have to incumbent LECs' networks is not as extensive as envisioned by the petitioners and far 
less than the amount of control that a carrier would have over its own network. We have upheld 
the remaining unbundling rules as reasonable constructions of the Act, because, as we have 
shown, the Act itself calls for the rapid introduction of [*817] competition into local phone 
markets by requiring incumbent LECs to make [**95] their networks available to their 
competing carriers. Even in light of the unbundling rules, we believe that competing carriers will 
continue to have incentives to build their own networks. Once a new entrant has established itself 
and acquired a sufficient customer base to justify investments in its own facilities, a carrier that 
develops its own network gains independence from incumbent LECs and has more flexibility to 
modify its network elements to offer innovative services. Additionally, as we stated earlier, we 
believe that the competitive environment that these unbundling rules create will result in more 
technological innovation than what occurs in the current monopolistic local telecommunications 
markets. We believe that the increased incentive to innovate resulting from the need of a carrier 
to differentiate its services and products from its competitors' in a competitive market will 
override any theoretical decreased incentive to innovate resulting from the duty of a carrier to 
allow its competitors access to its network elements. We thus conclude that the Commission's 
unbundling rules do not subvert the Act's purposes.  
  
3. The Unbundling Rules in Light of the Intellectual [**96] Property Rights of Third Parties  
  
Several petitioners claim that the FCC's unbundling rules as a whole infringe on the intellectual 
property rights of third parties n37 who license their technology to incumbent LECs for use in 
the LECs' networks. In particular, the petitioners claim that by allowing requesting carriers 
"exclusive use" of an incumbent LEC's unbundled network element for a limited period of time, 
see id., § 51.309, the FCC's rules could potentially result in violations of license agreements 
between incumbent LECs and third party manufacturers of software and other 
telecommunications technology. Additionally, the petitioners argue that such a result would 
constitute a taking of the third party's intellectual property without just compensation in violation 
of the Fifth Amendment. While we are skeptical of the merits of such claims, n38 we believe that 
the speculative nature of these arguments indicates that neither the intervenor nor the petitioners 
presently have standing to raise these claims.  
  
n36 One group of such third parties, the Ad Hoc Coalition of Telecommunications 
Manufacturing Companies, asserts this claim on its own behalf as an intervenor in this case.  
  
[**97]  
  



n37 We note that the Act itself expressly contemplates that requesting carriers will have access 
to network elements that are proprietary in nature. 47 U.S.C.A. § 251(d)(2)(A).  
  
In order to have standing to bring a claim, a party must, among other things, have suffered an 
injury in fact which the Supreme Court describes as "an invasion of a legally protected interest 
which is (a) concrete and particularized, and (b) actual or imminent, not conjectural or 
hypothetical." Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 119 L. Ed. 2d 351, 112 S. Ct. 
2130 (1992) (internal quotations, citations, and footnote omitted). With respect to this claim, 
neither the intervenor nor the petitioners have demonstrated that the FCC's unbundling rules will, 
in fact, enable requesting carriers to have direct access to the copyrights, patents, or trade secrets 
of these manufacturers. Presently, we do not have before us the specific unbundling duties 
contained in a particular negotiated agreement or a state arbitration decision that would be 
necessary to be able to determine if such infringements or takings were imminently likely to 
occur. Instead, [**98] we merely have the hypotheses of the intervenor and the petitioners, but 
"assertions of potential future injury do not satisfy the injury in fact test." Sierra Club v. 
Robertson, 28 F.3d 753, 758 (8th Cir. 1994).  
  
Moreover, to the extent that the petitioners seek to assert the rights of other copyright, patent, or 
trade secret owners, we do not believe that the circumstances of this case warrant an exception to 
the general rule that prevents "'litigants from asserting the rights or legal interests of others in 
order to obtain relief from injury to themselves.'" Oehrleins v. Hennepin County, 115 F.3d 1372, 
1997 U.S. App. LEXIS 13419, 1997 WL 304451, at *3 (8th Cir. June 9, 1997) (quoting Warth v. 
Seldin, 422 U.S. 490, 509, 45 L. Ed. 2d 343, 95 S. Ct. 2197 (1975)). Before a litigant will be 
allowed to assert a claim on behalf of a third party, the litigant must show, among other things, 
that the third party is unable to protect its own interests. See Powers v. Ohio, 499 U.S. 400, 411, 
111 S. Ct. 1364, [*818] 113 L. Ed. 2d 411 (1991); United States v. Metropolitan St. Louis Sewer 
Dist., 952 F.2d 1040, 1043 (8th Cir. 1992). The petitioners have not claimed, nor do we have 
reason to believe, that these third-party manufacturers of telecommunications technology are or 
will be unable [**99] to protect their intellectual property or constitutional rights. Thus, we 
conclude that the petitioners do not presently have standing to raise these claims.  
  
4. The Unbundling Rules in Light of the Fifth Amendment's Takings Clause  
  
The petitioners' final attack on the Commission's unbundling rules is their argument that the rules 
in general provide competing carriers with such extensive access and use of the incumbent LECs' 
networks that they effect unconstitutional takings of the incumbent LECs' property. The 
petitioners then argue that we should reject the FCC's overly broad interpretation of the Act's 
unbundling duties in order to avoid such constitutional infirmities.  
  
Once again, we note that we have already vacated several of the unbundling rules that constitute 
a significant portion of this particular complaint. Thus, we are skeptical that the remaining FCC 
unbundling rules will effect an actual taking. Nevertheless, because many of the ratemaking 
procedures have been held in abeyance in anticipation of our decision and given the fact that we 
have vacated many of the FCC's pricing rules in this opinion, we cannot, as of yet, determine 
whether the incumbent LECs are receiving [**100] or will receive just compensation for 
providing competing carriers with access to their networks. Therefore, we believe that this claim 



in not ripe for review. When a state or the federal government provides an adequate procedure 
for obtaining compensation, a takings claim is not ripe for review until the litigant has used the 
procedure and has been denied just compensation. See Williamson County Reg'l Planning 
Comm'n v. Hamilton Bank, 473 U.S. 172, 195, 87 L. Ed. 2d 126, 105 S. Ct. 3108 (1985); 
McKenzie v. City of White Hall, 112 F.3d 313, 317 (8th Cir. 1997). Under the Act, if an 
incumbent LEC and a requesting carrier fail to negotiate the rates for unbundled access on their 
own, a state commission will determine the amount of compensation that the requesting carrier 
must pay to the incumbent LEC for such access in an arbitration proceeding. See 47 U.S.C.A. § 
252(c)(2). Because the petitioners have not demonstrated that they have participated in such state 
arbitration proceedings and have been denied just compensation, we find that their takings claim 
is not ripe for review. We note that such a claim could be presented to a federal district court 
under the review provisions of subsection 252(e)(6). [**101]  
  
Having found that the takings claim on its merits is not ripe, there is no justification for 
withholding the traditional deference that we afford to reasonable agency interpretations of 
statutes. See Chevron, 467 U.S. at 844. Consequently, we stand by our earlier determinations 
upholding several of the Commission's unbundling rules in light of the Act's terms, and we also 
find that the Commission's rules and policies regarding the incumbent LECs' duty to provide for 
physical collocation of equipment to be consistent with the Act's terms contained in subsection 
251(c)(6). See 47 C.F.R. § 51.323(f); First Report and Order, P 585 (requiring, among other 
things, incumbent LECs to take account of projected demand for collocation of equipment when 
planning renovations or new constructions). n39  
  
n38 In sum, we uphold all of the Commission's unbundling regulations except for rules 
51.305(a)(4), 51.311(c), 51.315(c)-(f), and 51.317, PP 278, 281 (only to the extent that these 
provisions create a presumption that a network element must be unbundled if it is technically 
feasible to do so); we vacate these listed provisions.  
  
[**102] of the Commission's First Report and Order are severable and that the Commission 
intended them to be so. See Davis County Solid Waste Mgmt. v. EPA, 108 F.3d 1454, 1459 
(D.C. Cir. 1997) (severability depends on issuing agency's intent).  
  
n39 In total, we vacate the following provisions: 47 C.F.R. §§ 51.303, 51.305(a)(4), 51.311(c), 
51.315(c)-(f), 51.317 (vacated only to the extent this rule establishes a presumption that a 
network element must be unbundled if it is technically feasible to do so), 51.405, 51.501-51.515 
(inclusive, except for 51.515(b)), 51.601-51.611 (inclusive), 51.701-51.717 (inclusive, except for 
51.701, 51.703, 51.709(b), 51.711(a)(1), 51.715(d), and 51.717, but only as they apply to CMRS 
providers), 51.809; First Report and Order, PP 101-103, 121- 128, 180. We also vacate the proxy 
range for line ports used in the delivery of basic residential and business exchange services 
established in the FCC's Order on Reconsideration, dated September 27, 1996.  
  
[**106] [*820]  
  
As an aside, and while we do not pretend to possess the Rosetta stone that reveals the true 
meaning of every portion of this Act, we hope that our review of the FCC's First Report and 
Order in light of the Act's provisions offers some guidance to the participants in the 



telecommunications industry as they continue its evolution into the competitive marketplace 
Congress intended.  
  
Upon the filing of this opinion and order, the provisions of our stay order are deemed expired.  
  
The pending motion of the intervenors in support of the FCC to strike a claim allegedly raised 
for the first time in the reply brief of the Regional Bell Companies and GTE or, in the alternative, 
for leave to file a surreply is denied as moot because we did not adopt the argument advanced.  
  
[EDITOR'S NOTE: THE REMAINDER OF THIS CASE CONSISTS OF THE FULL 
CAPTION FOR THIS OPINION. IT IS APPROXIMATELY 88 LEXIS PAGES IN LENGTH.]  
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KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural 
Telecommunications Group; Allied Associated Partners; Geld Information Systems; Pronet, Inc.; 
Winstar Communications, Inc.; U.S. One Communications Services; Comcast Corporation; 
Frontier Corporation; Anaheim, California Public Utilities Department; City of Long Beach, 
California; City of Manassas, Virginia; Cable & Wireless, Inc.; National Association of State 
Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal 
Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, Inc.; Paging 
Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; [**135] Metrocall, 
Inc.; Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel 
Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. Dingell; 
Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on 
Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable 
Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, 
Amici on Behalf of Respondent. Cincinnati Bell Telephone Company, Petitioner, Bell Atlantic 
Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 



Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 
Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; [**136] Southern New England Telephone Company; 
The Ad Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas Corporation 
Commission; Public Service Commission of the State of Wyoming; Rhode Island Public Utilities 
Commission; Public Service Commission of Wisconsin; State of Texas; Alabama Public Service 
Commission; Citizens Telephone Company of Kecksburg; New Mexico State Corporation 
Commission; Public Service Commission of the State of Montana; GTE Service Corporation; 
Utah Department of Commerce, Division of Public Utilities; Public Service Commission of 
Utah; Public Service Commission of the State of South Carolina; Tennessee Regulatory 
Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; U.S. Coalition 
on Aging; College for Living; Council of Silver Haired Legislatures; Missouri Alliance of Area 
Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the Blind; 
Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for Independent 
Living; Services for Independent Living; Public Utilities Commission of the State of Colorado; 
[**137] Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma 
Corporation Commission; Public Service Commission of the State of Connecticut, Department 
of Public Utility Control; New York Telephone Company; New England Telephone and 
Telegraph Company, Intervenors on Appeal, v. Federal Communications Commission; United 
States of America, Respondents, AT&T Corp.; Competitive Telecommunications Association; 
MFS Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; 
MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, [**138] Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; 
Rural Telecommunications Group; Allied Associated Partners; Geld Information Systems; 
Pronet, Inc.; Winstar Communications, Inc.; U.S. One Communications Services; Comcast 
Corporation; Frontier Corporation; Anaheim, California Public Utilities Department; City of 
Long Beach, California; City of Manassas, Virginia; Cable & Wireless, Inc.; National 
Association of State Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; 
Personal Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, 
Inc., Paging Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; 
Metrocall, Inc.; Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' 
Utility Counsel Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. 
Dingell; Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, 
Amici on Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; 



Honorable Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward 
J. Markey, Amici on Behalf of Respondent. People of the State [**139] of New York; The 
Public Service Commission of the State of New York, Petitioners, Bell Atlantic Corporation; 
Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; Maryland Public 
Service Commission; US West, Inc.; US Telephone Association; Arkansas Public Service 
Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; Oregon Public 
Utility Commission; North State Telephone Company; Western Alliance; Independent 
Telephone and Telecommunications Alliance; Roseville Telephone Company; Concord 
Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of the State 
of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 
Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas Corporation 
Commission; Public Service Commission of the State of Wyoming; Rhode Island Public Utilities 
Commission; Public Service Commission of Wisconsin; State of Texas; Alabama Public Service 
Commission; Citizens Telephone Company of Kecksburg; New [**140] Mexico State 
Corporation Commission; Public Service Commission of the State of Montana; GTE Service 
Corporation; Utah Department of Commerce, Division of Public Utilities; Public Service 
Commission of Utah; Public Service Commission of the State of South Carolina; Tennessee 
Regulatory Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; 
U.S. Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri 
Alliance of Area Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the 
Blind; Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for 
Independent Living; Services for Independent Living; Public Utilities Commission of the State 
of Colorado; Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma 
Corporation Commission; Public Service Commission of the State of Connecticut, Department 
of Public Utility Control; New York Telephone Company; New England Telephone and 
Telegraph Company, Intervenors on Appeal, v. Federal Communications Commission; United 
States of America, Respondents, AT&T Corp.; Competitive Telecommunications Association; 
MFS Communications Company, [**141] Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; 
MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; Allied 
Associated Partners; Geld Information Systems; Pronet, Inc.; Winstar Communications, Inc.; 
U.S. One Communications Services; Comcast Corporation; Frontier Corporation; Anaheim, 
California Public Utilities Department; City of Long Beach, California; City of Manassas, 
Virginia; Cable & Wireless, Inc.; National Association of State Utility Consumer Advocates; 
Time Warner [**142] Communications Holdings, Inc.; Personal Communications Industry 
Association; Rural Telecommunications Group; Excel Telecommunications, Inc.; Worldcom, 
Inc.; Paging Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; 



Metrocall, Inc.; Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' 
Utility Counsel Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. 
Dingell; Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, 
Amici on Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; 
Honorable Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward 
J. Markey, Amici on Behalf of Respondent. SBC Communications, Inc. Petitioner, Bell Atlantic 
Corporation; Bellsouth Corporation; Pacific Telesis Group; Maryland Public Service 
Commission; US West, Inc.; US Telephone Association; Arkansas Public Service Commission; 
ALLTEL Telephone Services Corporation; Ameritech Corporation; Oregon Public Utility 
Commission; North State Telephone Company; Western Alliance; Independent Telephone and 
Telecommunications Alliance; Roseville Telephone Company; Concord Telephone [**143] 
Company; Rock Hill Telephone Company; Public Utilities Commission of the State of Hawaii; 
American Public Communications Council, Inc.; ICG Telecom Group, Inc.; Minnesota Public 
Utilities Commission; Southern New England Telephone Company; The Ad Hoc Coalition of 
Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; Minnesota Independent 
Coalition; Kentucky Public Service Commission; Kansas Corporation Commission; Public 
Service Commission of the State of Wyoming; Rhode Island Public Utilities Commission; Public 
Service Commission of Wisconsin; State of Texas; Alabama Public Service Commission; 
Citizens Telephone Company of Kecksburg; New Mexico State Corporation Commission; Public 
Service Commission of the State of Montana; GTE Service Corporation; Utah Department of 
Commerce, Division of Public Utilities; Public Service Commission of Utah; Public Service 
Commission of the State of South Carolina; Tennessee Regulatory Authority; Aging Forum, Inc., 
doing business as National Silver Haired Congress; U.S. Coalition on Aging; College for Living; 
Council of Silver Haired Legislatures; Missouri Alliance of Area Agencies on Aging; Missouri 
Association for the Deaf; Missouri [**144] Council of the Blind; Presidents' Club for 
Telecommunications Justice; Paraquad, Rural Advocates for Independent Living; Services for 
Independent Living; Public Utilities Commission of the State of Colorado; Department of Public 
Utilities of the Commonwealth of Massachusetts; Oklahoma Corporation Commission; Public 
Service Commission of the State of Connecticut, Department of Public Utility Control; New 
York Telephone Company; New England Telephone and Telegraph Company, Intervenors on 
Appeal, v. Federal Communications Commission; United States of America, Respondents, 
AT&T Corp.; Competitive Telecommunications Association; MFS Communications Company, 
Inc.; Airtouch Communications, Inc.; Nextlink Communications, L.L.C.; Sprint Spectrum, L.P.; 
National Cable Television Association, Inc.; MCI Telecommunications Corporation; Sprint 
Corp.; Cox Communications, Inc.; Vanguard Cellular Systems, Inc.; Western Wireless 
Corporation; American Communications Services, Inc.; KMC Telecom, Inc.; The Competition 
Policy Institute; Association for Local Telecommunications Services; Cellular 
Telecommunications Industry Association; GST Telecom, Inc.; ACC Corp.; General 
Communication, Inc.; Telecommunications [**145] Resellers Association; Consumer Federation 
of America; Ad Hoc Telecommunications Users Committee; Information Technology Industry 
Council; America's Carriers Telecommunication Association; Jones Intercable, Inc.; 
Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural Telecommunications 
Group; Allied Associated Partners; Pronet, Inc.; Winstar Communications, Inc.; U.S. One 
Communications Services; Comcast Corporation; Frontier Corporation; Anaheim, California 
Public Utilities Department; City of Long Beach, California; City of Manassas, Virginia; Cable 
& Wireless, Inc.; National Association of State Utility Consumer Advocates; Time Warner 



Communications Holdings, Inc.; Personal Communications Industry Association; Excel 
Telecommunications, Inc.; Worldcom, Inc.; Paging Network, Inc.; Nextwave Telecom, Inc.; 
Small Cable Business Association; Geld Information Systems; Metrocall, Inc.; Texas Office of 
Public Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel Division, Georgia 
Governor's Office of Consumer Affairs; Honorable John D. Dingell; Honorable W.J. (Billy) 
Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on Behalf of Petitioner, 
Honorable [**146] Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable Ted Stevens; 
Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, Amici on 
Behalf of Respondent. Louisiana Public Service Commission, Petitioner, Bell Atlantic 
Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 
Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 
Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas Corporation 
Commission; Public Service Commission of the State of Wyoming; Rhode Island Public Utilities 
[**147] Commission; Public Service Commission of Wisconsin; State of Texas; Alabama Public 
Service Commission; Citizens Telephone Company of Kecksburg; New Mexico State 
Corporation Commission; Public Service Commission of the State of Montana; GTE Service 
Corporation; Utah Department of Commerce, Division of Public Utilities; Public Service 
Commission of Utah; Public Service Commission of the State of South Carolina; Tennessee 
Regulatory Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; 
U.S. Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri 
Alliance of Area Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the 
Blind; Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for 
Independent Living; Services for Independent Living; Public Utilities Commission of the State 
of Colorado; Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma 
Corporation Commission; Public Service Commission of the State of Connecticut, Department 
of Public Utility Control; New York Telephone Company; New England Telephone and 
Telegraph Company, Intervenors on Appeal, v. Federal Communications [**148] cCommission; 
United States of America, Respondents, AT&T Corp.; Competitive Telecommunications 
Association; MFS Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; 
MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; Allied 
Associated Partners; Geld Information Systems; Rural Telecommunications Group; Pronet, Inc.; 



Winstar Communications, Inc.; U.S. One Communications Services; Comcast Corporation; 
Frontier Corporation; Anaheim, California Public Utilities [**149] Department; City of Long 
Beach, California; City of Manassas, Virginia; Cable & Wireless, Inc.; National Association of 
State Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal 
Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, Inc.; Paging 
Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; Metrocall, Inc.; 
Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel 
Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. Dingell; 
Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on 
Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable 
Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, 
Amici on Behalf of Respondent. Florida Public Service Commission, Petitioner, Bell Atlantic 
Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public [**150] Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 
Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 
Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas Corporation 
Commission; Public Service Commission of the State of Wyoming; Rhode Island Public Utilities 
Commission; Public Service Commission of Wisconsin; State of Texas; Alabama Public Service 
Commission; Citizens Telephone Company of Kecksburg; New Mexico State Corporation 
Commission; Public Service Commission of the State of Montana; GTE Service Corporation; 
Utah Department of Commerce, Division of Public Utilities; Public Service Commission of 
Utah; Public Service Commission of the State of South Carolina; Tennessee Regulatory 
Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; U.S. [**151] 
Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri Alliance 
of Area Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the Blind; 
Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for Independent 
Living; Services for Independent Living; Public Utilities Commission of the State of Colorado; 
Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma Corporation 
Commission; Public Service Commission of the State of Connecticut, Department of Public 
Utility Control; New York Telephone Company; New England Telephone and Telegraph 
Company, Intervenors on Appeal, v. Federal Communications Commission; United States of 
America, Respondents, AT&T Corp.; Competitive Telecommunications Association; MFS 
Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink Communications, 
L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; MCI 
Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard Cellular 
Systems, Inc.; Western Wireless Corporation; American Communications Services, Inc.; KMC 
Telecom, Inc.; The Competition Policy Institute; Association [**152] for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 



Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural 
Telecommunications Group; Allied Associated Partners; Geld Information Systems; Pronet, Inc.; 
Winstar Communications, Inc.; U.S. One Communications Services; Comcast Corporation; 
Frontier Corporation; Anaheim, California Public Utilities Department; City of Long Beach, 
California; City of Manassas, Virginia; Cable & Wireless, Inc.; National Association of State 
Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal 
Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, Inc.; Paging 
Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; Metrocall, Inc.; 
Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel 
Division, Georgia Governor's Office [**153] of Consumer Affairs; Honorable John D. Dingell; 
Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on 
Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable 
Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, 
Amici on Behalf of Respondent. South Dakota Public Utilities Commission, Petitioner, Bell 
Atlantic Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 
Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 
Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota [**154] Independent Coalition; Kentucky Public Service Commission; Kansas 
Corporation Commission; Public Service Commission of the State of Wyoming; Rhode Island 
Public Utilities Commission; Public Service Commission of Wisconsin; State of Texas; Alabama 
Public Service Commission; Citizens Telephone Company of Kecksburg; New Mexico State 
Corporation Commission; Public Service Commission of the State of Montana; GTE Service 
Corporation; Utah Department of Commerce, Division of Public Utilities; Public Service 
Commission of Utah; Public Service Commission of the State of South Carolina; Tennessee 
Regulatory Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; 
U.S. Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri 
Alliance of Area Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the 
Blind; Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for 
Independent Living; Services for Independent Living; Public Utilities Commission of the State 
of Colorado; Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma 
Corporation Commission; Public Service Commission of the [**155] State of Connecticut, 
Department of Public Utility Control; New York Telephone Company; New England Telephone 
and Telegraph Company, Intervenors on Appeal, v. Federal Communications Commission; 
United States of America, Respondents, AT&T Corp.; Competitive Telecommunications 
Association; MFS Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; 
MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 



Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural 
Telecommunications Group; Allied Associated Partners; [**156] Geld Information Systems; 
Pronet, Inc.; Winstar Communications, Inc.; U.S. One Communications Services; Comcast 
Corporation; Frontier Corporation; Anaheim, California Public Utilities Department; City of 
Long Beach, California; City of Manassas, Virginia; Cable & Wireless, Inc.; National 
Association of State Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; 
Personal Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, 
Inc., Paging Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; 
Metrocall, Inc.; Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' 
Utility Counsel Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. 
Dingell; Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, 
Amici on Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; 
Honorable Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward 
J. Markey, Amici on Behalf of Respondent. The People of the State of California; The Public 
Utilities Commission of the State of California, Petitioners, Bell Atlantic Corporation; Bellsouth 
[**157] Corporation; Pacific Telesis Group; SBC Communications, Inc.; Maryland Public 
Service Commission; US West, Inc.; US Telephone Association; Arkansas Public Service 
Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; Oregon Public 
Utility Commission; North State Telephone Company; Western Alliance; Independent 
Telephone and Telecommunications Alliance; Roseville Telephone Company; Concord 
Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of the State 
of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 
Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas Corporation 
Commission; Public Service Commission of the State of Wyoming; Rhode Island Public Utilities 
Commission; Public Service Commission of Wisconsin; State of Texas; Alabama Public Service 
Commission; Citizens Telephone Company of Kecksburg; New Mexico State Corporation 
Commission; Public Service Commission of the State of Montana; GTE Service Corporation; 
Utah [**158] Department of Commerce, Division of Public Utilities; Public Service Commission 
of Utah; Public Service Commission of the State of South Carolina; Tennessee Regulatory 
Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; U.S. Coalition 
on Aging; College for Living; Council of Silver Haired Legislatures; Missouri Alliance of Area 
Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the Blind; 
Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for Independent 
Living; Services for Independent Living; Public Utilities Commission of the State of Colorado; 
Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma Corporation 
Commission; Public Service Commission of the State of Connecticut, Department of Public 
Utility Control; New York Telephone Company; New England Telephone and Telegraph 
Company, Intervenors on Appeal, v. Federal Communications Commission; United States of 
America, Respondents, AT&T Corp.; Competitive Telecommunications Association; MFS 
Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink Communications, 



L.L.C.; Sprint Spectrum, L.P.; National Cable Television [**159] Association, Inc.; MCI 
Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard Cellular 
Systems, Inc.; Western Wireless Corporation; American Communications Services, Inc.; KMC 
Telecom, Inc.; The Competition Policy Institute; Association for Local Telecommunications 
Services; Cellular Telecommunications Industry Association; GST Telecom, Inc.; ACC Corp.; 
General Communication, Inc.; Telecommunications Resellers Association; Consumer Federation 
of America; Ad Hoc Telecommunications Users Committee; Information Technology Industry 
Council; America's Carriers Telecommunication Association; Jones Intercable, Inc.; 
Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural Telecommunications 
Group; Allied Associated Partners; Geld Information Systems; Pronet, Inc.; Winstar 
Communications, Inc.; U.S. One Communications Services; Comcast Corporation; Frontier 
Corporation; Anaheim, California Public Utilities Department; City of Long Beach, California; 
City of Manassas, Virginia; Cable & Wireless, Inc.; National Association of State Utility 
Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal Communications 
Industry Association; Excel Telecommunications, [**160] Inc.; Worldcom, Inc., Paging 
Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; Metrocall, Inc.; 
Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel 
Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. Dingell; 
Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on 
Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable 
Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, 
Amici on Behalf of Respondent. United States Telephone Association, Petitioner, Bell Atlantic 
Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 
Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American [**161] Public Communications Council, Inc.; ICG Telecom 
Group, Inc.; Minnesota Public Utilities Commission; Southern New England Telephone 
Company; The Ad Hoc Coalition of Telecommunications Manufacturing Companies; Pacific 
Telecom, Inc.; Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas 
Corporation Commission; Public Service Commission of the State of Wyoming; Rhode Island 
Public Utilities Commission; Public Service Commission of Wisconsin; State of Texas; Alabama 
Public Service Commission; Citizens Telephone Company of Kecksburg; New Mexico State 
Corporation Commission; Public Service Commission of the State of Montana; GTE Service 
Corporation; Utah Department of Commerce, Division of Public Utilities; Public Service 
Commission of Utah; Public Service Commission of the State of South Carolina; Tennessee 
Regulatory Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; 
U.S. Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri 
Alliance of Area Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the 
Blind; Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for [**162] 
Independent Living; Services for Independent Living; Public Utilities Commission of the State 
of Colorado; Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma 
Corporation Commission; Public Service Commission of the State of Connecticut, Department 
of Public Utility Control; New York Telephone Company; New England Telephone and 



Telegraph Company, Intervenors on Appeal, v. Federal Communications Commission; United 
States of America, Respondents, AT&T Corp.; Competitive Telecommunications Association; 
MFS Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; 
MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
[**163] Information Technology Industry Council; America's Carriers Telecommunication 
Association; Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, 
Inc.; Rural Telecommunications Group; Allied Associated Partners; Geld Information Systems; 
Pronet, Inc.; Winstar Communications, Inc.; U.S. One Communications Services; Comcast 
Corporation; Frontier Corporation; Anaheim, California Public Utilities Department; City of 
Long Beach, California; City of Manassas, Virginia; Cable & Wireless, Inc.; National 
Association of State Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; 
Personal Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, 
Inc., Paging Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; 
Metrocall, Inc.; Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' 
Utility Counsel Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. 
Dingell; Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, 
Amici on Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; 
Honorable Ted Stevens; Honorable Daniel [**164] K. Inouye; Honorable Trent Lott; Honorable 
Edward J. Markey, Amici on Behalf of Respondent. Rural Telephone Coalition, Petitioner, Bell 
Atlantic Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 
Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 
Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas Corporation 
Commission; Public Service Commission of the State of Wyoming; Rhode Island Public Utilities 
Commission; Public Service Commission of Wisconsin; State of Texas; Alabama Public Service 
Commission; [**165] Citizens Telephone Company of Kecksburg; New Mexico State 
Corporation Commission; Public Service Commission of the State of Montana; GTE Service 
Corporation; Utah Department of Commerce, Division of Public Utilities; Public Service 
Commission of Utah; Public Service Commission of the State of South Carolina; Tennessee 
Regulatory Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; 
U.S. Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri 
Alliance of Area Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the 
Blind; Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for 
Independent Living; Services for Independent Living; Public Utilities Commission of the State 



of Colorado; Department of Public Utilities of the Commonwealth of Massachusetts; Oklahoma 
Corporation Commission; Public Service Commission of the State of Connecticut, Department 
of Public Utility Control; New York Telephone Company; New England Telephone and 
Telegraph Company, Intervenors on Appeal, v. Federal Communications Commission; United 
States of America, Respondents, AT&T Corp.; Competitive Telecommunications [**166] 
Association; MFS Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; 
MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural 
Telecommunications Group; Allied Associated Partners; Geld Information Systems; Pronet, Inc.; 
Winstar Communications, Inc.; U.S. One Communications Services; Comcast Corporation; 
Frontier Corporation; Anaheim, California Public Utilities Department; City of Long Beach, 
California; City of Manassas, Virginia; Cable & Wireless, [**167] Inc.; National Association of 
State Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal 
Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, Inc.; Paging 
Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; Metrocall, Inc.; 
Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel 
Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. Dingell; 
Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on 
Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable 
Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, 
Amici on Behalf of Respondent. Mississippi Public Service Commission, Petitioner, Bell 
Atlantic Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone [**168] and Telecommunications Alliance; Roseville Telephone 
Company; Concord Telephone Company; Rock Hill Telephone Company; Public Utilities 
Commission of the State of Hawaii; American Public Communications Council, Inc.; ICG 
Telecom Group, Inc.; Minnesota Public Utilities Commission; Southern New England Telephone 
Company; The Ad Hoc Coalition of Telecommunications Manufacturing Companies; Pacific 
Telecom, Inc.; Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas 
Corporation Commission; Public Service Commission of the State of Wyoming; Rhode Island 
Public Utilities Commission; Public Service Commission of Wisconsin; State of Texas; Alabama 
Public Service Commission; Citizens Telephone Company of Kecksburg; New Mexico State 
Corporation Commission; Public Service Commission of the State of Montana; GTE Service 
Corporation; Utah Department of Commerce, Division of Public Utilities; Public Service 
Commission of Utah; Public Service Commission of the State of South Carolina; Tennessee 
Regulatory Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; 
U.S. Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri 



[**169] Alliance of Area Agencies on Aging; Missouri Association for the Deaf; Missouri 
Council of the Blind; Presidents' Club for Telecommunications Justice; Paraquad, Rural 
Advocates for Independent Living; Services for Independent Living; Public Utilities 
Commission of the State of Colorado; Department of Public Utilities of the Commonwealth of 
Massachusetts; Oklahoma Corporation Commission; Public Service Commission of the State of 
Connecticut, Department of Public Utility Control; New York Telephone Company; New 
England Telephone and Telegraph Company, Intervenors on Appeal, v. Federal Communications 
Commission; United States of America, Respondents, AT&T Corp.; Competitive 
Telecommunications Association; MFS Communications Company, Inc.; Airtouch 
Communications, Inc.; Nextlink Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable 
Television Association, Inc.; MCI Telecommunications Corporation; Sprint Corp.; Cox 
Communications, Inc.; Vanguard Cellular Systems, Inc.; Western Wireless Corporation; 
American Communications Services, Inc.; KMC Telecom, Inc.; The Competition Policy 
Institute; Association for Local Telecommunications Services; Cellular Telecommunications 
Industry Association; [**170] GST Telecom, Inc.; ACC Corp.; General Communication, Inc.; 
Telecommunications Resellers Association; Consumer Federation of America; Ad Hoc 
Telecommunications Users Committee; Information Technology Industry Council; America's 
Carriers Telecommunication Association; Jones Intercable, Inc.; Telecommunications, Inc.; 
Teleport Communications Group, Inc.; Rural Telecommunications Group; Allied Associated 
Partners; Geld Information Systems; Pronet, Inc.; Winstar Communications, Inc.; U.S. One 
Communications Services; Comcast Corporation; Frontier Corporation; Anaheim, California 
Public Utilities Department; City of Long Beach, California; City of Manassas, Virginia; Cable 
& Wireless, Inc.; National Association of State Utility Consumer Advocates; Time Warner 
Communications Holdings, Inc.; Personal Communications Industry Association; Excel 
Telecommunications, Inc.; Worldcom, Inc.; Paging Network, Inc.; Nextwave Telecom, Inc.; 
Small Cable Business Association; Metrocall, Inc.; Texas Office of Public Utility Counsel, 
Intervenors on Appeal, Consumers' Utility Counsel Division, Georgia Governor's Office of 
Consumer Affairs; Honorable John D. Dingell; Honorable W.J. (Billy) Tauzin; Honorable 
[**171] Rick Boucher; Honorable Dennis Hastert, Amici on Behalf of Petitioner, Honorable 
Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable Ted Stevens; Honorable Daniel 
K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, Amici on Behalf of Respondent. 
Missouri Public Service Commission, Petitioner, Bell Atlantic Corporation; Bellsouth 
Corporation; Pacific Telesis Group; SBC Communications, Inc.; Maryland Public Service 
Commission; US West, Inc.; US Telephone Association; Arkansas Public Service Commission; 
ALLTEL Telephone Services Corporation; Ameritech Corporation; Oregon Public Utility 
Commission; North State Telephone Company; Western Alliance; Independent Telephone and 
Telecommunications Alliance; Roseville Telephone Company; Concord Telephone Company; 
Rock Hill Telephone Company; Public Utilities Commission of the State of Hawaii; American 
Public Communications Council, Inc.; ICG Telecom Group, Inc.; Minnesota Public Utilities 
Commission; Southern New England Telephone Company; The Ad Hoc Coalition of 
Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; Minnesota Independent 
Coalition; Kentucky Public Service Commission; Kansas Corporation Commission; [**172] 
Public Service Commission of the State of Wyoming; Rhode Island Public Utilities Commission; 
Public Service Commission of Wisconsin; State of Texas; Alabama Public Service Commission; 
Citizens Telephone Company of Kecksburg; New Mexico State Corporation Commission; Public 
Service Commission of the State of Montana; GTE Service Corporation; Utah Department of 



Commerce, Division of Public Utilities; Public Service Commission of Utah; Public Service 
Commission of the State of South Carolina; Tennessee Regulatory Authority; Aging Forum, Inc., 
doing business as National Silver Haired Congress; U.S. Coalition on Aging; College for Living; 
Council of Silver Haired Legislatures; Missouri Alliance of Area Agencies on Aging; Missouri 
Association for the Deaf; Missouri Council of the Blind; Presidents' Club for 
Telecommunications Justice; Paraquad, Rural Advocates for Independent Living; Services for 
Independent Living; Public Utilities Commission of the State of Colorado; Department of Public 
Utilities of the Commonwealth of Massachusetts; Oklahoma Corporation Commission; Public 
Service Commission of the State of Connecticut, Department of Public Utility Control; New 
York Telephone Company; [**173] New England Telephone and Telegraph Company, 
Intervenors on Appeal, v. Federal Communications Commission; United States of America, 
Respondents, AT&T Corp.; Competitive Telecommunications Association; MFS 
Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink Communications, 
L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; MCI 
Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard Cellular 
Systems, Inc.; Western Wireless Corporation; American Communications Services, Inc.; KMC 
Telecom, Inc.; The Competition Policy Institute; Association for Local Telecommunications 
Services; Cellular Telecommunications Industry Association; GST Telecom, Inc.; ACC Corp.; 
General Communication, Inc.; Telecommunications Resellers Association; Consumer Federation 
of America; Ad Hoc Telecommunications Users Committee; Information Technology Industry 
Council; America's Carriers Telecommunication Association; Jones Intercable, Inc.; 
Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural Telecommunications 
Group; Allied Associated Partners; Geld Information Systems; Pronet, Inc.; Winstar 
Communications, Inc.; U.S. One Communications [**174] Services; Comcast Corporation; 
Frontier Corporation; Anaheim, California Public Utilities Department; City of Long Beach, 
California; City of Manassas, Virginia; Cable & Wireless, Inc.; National Association of State 
Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal 
Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, Inc.; Paging 
Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; Metrocall, Inc.; 
Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel 
Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. Dingell; 
Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on 
Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable 
Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, 
Amici on Behalf of Respondent. ALLTEL Telephone Services Corporation, Petitioner, Bell 
Atlantic Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public [**175] Service Commission; Ameritech Corporation; Oregon Public Utility 
Commission; North State Telephone Company; Western Alliance; Independent Telephone and 
Telecommunications Alliance; Roseville Telephone Company; Concord Telephone Company; 
Rock Hill Telephone Company; Public Utilities Commission of the State of Hawaii; American 
Public Communications Council, Inc.; ICG Telecom Group, Inc.; Minnesota Public Utilities 
Commission; Southern New England Telephone Company; The Ad Hoc Coalition of 
Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; Minnesota Independent 
Coalition; Kentucky Public Service Commission; Kansas Corporation Commission; Public 
Service Commission of the State of Wyoming; Rhode Island Public Utilities Commission; Public 



Service Commission of Wisconsin; State of Texas; Alabama Public Service Commission; 
Citizens Telephone Company of Kecksburg; New Mexico State Corporation Commission; Public 
Service Commission of the State of Montana; GTE Service Corporation; Utah Department of 
Commerce, Division of Public Utilities; Public Service Com- mission of Utah; Public Service 
Commission of the State of South Carolina; Tennessee Regulatory Authority; Aging Forum, 
[**176] Inc., doing business as National Silver Haired Congress; U.S. Coalition on Aging; 
College for Living; Council of Silver Haired Legislatures; Missouri Alliance of Area Agencies 
on Aging; Missouri Association for the Deaf; Missouri Council of the Blind; Presidents' Club for 
Telecommunications Justice; Paraquad, Rural Advocates for Independent Living; Services for 
Independent Living; Public Utilities Commission of the State of Colorado; Department of Public 
Utilities of the Commonwealth of Massachusetts; Oklahoma Corporation Commission; Public 
Service Commission of the State of Connecticut, Department of Public Utility Control; New 
York Telephone Company; New England Telephone and Telegraph Company, Intervenors on 
Appeal, v. Federal Communications Commission; United States of America, Respondents, 
AT&T Corp.; Competitive Tele- communications Association; MFS Communications Company, 
Inc.; Airtouch Communications, Inc.; Nextlink Communications, L.L.C.; Sprint Spectrum, L.P.; 
National Cable Television Association, Inc.; MCI Telecommunications Corporation; Sprint 
Corp.; Cox Communications, Inc.; Vanguard Cellular Systems, Inc.; Western Wireless 
Corporation; American Communications Services, [**177] Inc.; KMC Telecom, Inc.; The 
Competition Policy Institute; Association for Local Telecommunications Services; Cellular 
Telecommunications Industry Association; GST Telecom, Inc.; ACC Corp.; General 
Communication, Inc.; Telecommunications Resellers Association; Consumer Federation of 
America; Ad Hoc Telecommunications Users Committee; Information Technology Industry 
Council; America's Carriers Telecommunication Association; Jones Intercable, Inc.; 
Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural Telecommunications 
Group; Allied Associated Partners; Geld Information Systems; Pronet, Inc.; Winstar 
Communications, Inc.; U.S. One Communications Services; Comcast Corporation; Frontier 
Corporation; Anaheim, California Public Utilities Department; City of Long Beach, California; 
City of Manassas, Virginia; Cable & Wireless, Inc.; National Association of State Utility 
Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal Communications 
Industry Association; Excel Telecommunications, Inc.; Worldcom, Inc.; Paging Network, Inc.; 
Nextwave Telecom, Inc.; Small Cable Business Association; Metrocall, Inc.; Texas Office of 
Public Utility Counsel, Intervenors on [**178] Appeal, Consumers' Utility Counsel Division, 
Georgia Governor's Office of Consumer Affairs; Honorable John D. Dingell; Honorable W.J. 
(Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, Amici on Behalf of 
Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; Honorable Ted 
Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward J. Markey, 
Amici on Behalf of Respondent. Pennsylvania Public Utility Commission, Petitioner, Bell 
Atlantic Corporation; Bellsouth Corporation; Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 
Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 



Hoc Coalition of [**179] Telecommunications Manufacturing Companies; Pacific Telecom, 
Inc.; Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas 
Corporation Commission; Public Service Commission of the State of Wyoming; Rhode Island 
Public Utilities Commission; Public Service Commission of Wisconsin; State of Texas; Alabama 
Public Service Commission; Citizens Telephone Company of Kecksburg; New Mexico State 
Corporation Commission; Public Service Commission of the State of Montana; GTE Service 
Corporation; Utah Department of Commerce, Division of Public Utilities; Public Service 
Commission of Utah; Public Service Commission of the State of South Carolina; Tennessee 
Regulatory Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; 
U.S. Coalition on Aging; College for Living; Council of Silver Haired Legislatures; Missouri 
Alliance of Area Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the 
Blind; Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for 
Independent Living; Services for Independent Living; Public Utilities Commission of the State 
of Colorado; Department of Public Utilities of the Commonwealth of Massachusetts; [**180] 
Oklahoma Corporation Commission; Public Service Commission of the State of Connecticut, 
Department of Public Utility Control; New York Telephone Company; New England Telephone 
and Telegraph Company, Intervenors on Appeal, v. Federal Communications Commission; 
United States of America, Respondents, AT&T Corp.; Competitive Telecommunications 
Association; MFS Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, Inc.; 
MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, [**181] Inc.; 
Rural Telecommunications Group; Allied Associated Partners; Geld Information Systems; 
Pronet, Inc.; Winstar Communications, Inc.; U.S. One Communications Services; Comcast 
Corporation; Frontier Corporation; Anaheim, California Public Utilities Department; City of 
Long Beach, California; City of Manassas, Virginia; Cable & Wireless, Inc.; National 
Association of State Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; 
Personal Communications Industry Association; Excel Telecommunications, Inc.; Worldcom, 
Inc.; Paging Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; 
Metrocall, Inc.; Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' 
Utility Counsel Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. 
Dingell; Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, 
Amici on Behalf of Petitioner, Honorable Thomas J. Bliley, Jr.; Honorable Ernest F. Hollings; 
Honorable Ted Stevens; Honorable Daniel K. Inouye; Honorable Trent Lott; Honorable Edward 
J. Markey, Amici on Behalf of Respondent. Aliant Communications Co., Petitioner, Bell Atlantic 
Corporation; Bellsouth Corporation; [**182] Pacific Telesis Group; SBC Communications, Inc.; 
Maryland Public Service Commission; US West, Inc.; US Telephone Association; Arkansas 
Public Service Commission; ALLTEL Telephone Services Corporation; Ameritech Corporation; 
Oregon Public Utility Commission; North State Telephone Company; Western Alliance; 
Independent Telephone and Telecommunications Alliance; Roseville Telephone Company; 



Concord Telephone Company; Rock Hill Telephone Company; Public Utilities Commission of 
the State of Hawaii; American Public Communications Council, Inc.; ICG Telecom Group, Inc.; 
Minnesota Public Utilities Commission; Southern New England Telephone Company; The Ad 
Hoc Coalition of Telecommunications Manufacturing Companies; Pacific Telecom, Inc.; 
Minnesota Independent Coalition; Kentucky Public Service Commission; Kansas Corporation 
Commission; Public Service Commission of the State of Wyoming; Rhode Island Public Utilities 
Commission; Public Service Commission of Wisconsin; State of Texas; Alabama Public Service 
Commission; Citizens Telephone Company of Kecksburg; New Mexico State Corporation 
Commission; Public Service Commission of the State of Montana; GTE Service Corporation; 
Utah Department of [**183] Commerce, Division of Public Utilities; Public Service Commission 
of Utah; Public Service Commission of the State of South Carolina; Tennessee Regulatory 
Authority; Aging Forum, Inc., doing business as National Silver Haired Congress; U.S. Coalition 
on Aging; College for Living; Council of Silver Haired Legislatures; Missouri Alliance of Area 
Agencies on Aging; Missouri Association for the Deaf; Missouri Council of the Blind; 
Presidents' Club for Telecommunications Justice; Paraquad, Rural Advocates for 
Independependent Living; Services for Independent Living; Public Utilities Commission of the 
State of Colorado; Department of Public Utilities of the Commonwealth of Massachusetts; 
Oklahoma Corporation Commission; Public Service Commission of the State of Connecticut, 
Department of Public Utility Control; New York Telephone Company; New England Telephone 
and Telegraph Company, Intervenors on Appeal, v. Federal Communications Commission; 
United States of America, Respondents, AT&T Corp.; Competitive Telecommunications 
Association; MFS Communications Company, Inc.; Airtouch Communications, Inc.; Nextlink 
Communications, L.L.C.; Sprint Spectrum, L.P.; National Cable Television Association, [**184] 
Inc.; MCI Telecommunications Corporation; Sprint Corp.; Cox Communications, Inc.; Vanguard 
Cellular Systems, Inc.; Western Wireless Corporation; American Communications Services, 
Inc.; KMC Telecom, Inc.; The Competition Policy Institute; Association for Local 
Telecommunications Services; Cellular Telecommunications Industry Association; GST 
Telecom, Inc.; ACC Corp.; General Communication, Inc.; Telecommunications Resellers 
Association; Consumer Federation of America; Ad Hoc Telecommunications Users Committee; 
Information Technology Industry Council; America's Carriers Telecommunication Association; 
Jones Intercable, Inc.; Telecommunications, Inc.; Teleport Communications Group, Inc.; Rural 
Telecommunications Group; Allied Associated Partners; Geld Information Systems; Pronet, Inc.; 
Winstar Communications, Inc.; U.S. One Communications Services; Comcast Corporation; 
Frontier Corporation; Anaheim, California Public Utilities Department; City of Long Beach, 
California; City of Manassas, Virginia; Cable & Wireless, Inc.; National Association of State 
Utility Consumer Advocates; Time Warner Communications Holdings, Inc.; Personal 
Communications Industry Association; Excel Telecommunications, [**185] Inc.; Paging 
Network, Inc.; Nextwave Telecom, Inc.; Small Cable Business Association; Worldcom, Inc.; 
Metrocall, Inc.; Texas Office of Public Utility Counsel, Intervenors on Appeal, Consumers' 
Utility Counsel Division, Georgia Governor's Office of Consumer Affairs; Honorable John D. 
Dingell; Honorable W.J. (Billy) Tauzin; Honorable Rick Boucher; Honorable Dennis Hastert, 
Amici on Behalf of Petitioner, North Carolina Utilities Commission, Petitioner, Bell Atlantic 
Corporation, Bellsouth, Corporation, Pacific Telesis Group, SBC Communications, Inc., 
Maryland, Public Service Commission, US West, Inc., US Telephone Association, Arkansas 
Public Service Commission, ALLTEL Telephone Services, Corporation, Ameritech Corporation, 
Oregon Public Utility Commission, North State Telephone Company, Western Alliance, 



Independent, Telephone, Telecommunications, Alliance, Roseville Telephone, Company, 
Concord Telephone, Company, Rock Hill Telephone, Company, Public Utilities, Commission of 
the State of Hawaii, American Public Communications, Council, Inc., ICG Telecom Group, Inc., 
Minnesota Public Utilities, Commission, Southern New England, Telephone Company, The Ad 
Hoc, Coalition of Telecommunications [**186] Manufacturing Companies, Pacific, Telecom, 
Inc., Minnesota Independent Coalition, Kentucky Public, Service Commission, Kansas, 
Corporation Commission, Public, Service Commission of the State of, Wyoming, Rhode Island 
Public, Utilities Commission, Public Service, Commission of Wisconsin, State of, Texas, 
Alabama Public Service, Commission, Citizens Telephone, Company of Kecksburg, New 
Mexico, State Corporation Commission, Public, Service Commission of the State of, Montana, 
GTE Service Corporation, Utah Department of Commerce, Division of Public Utilities, Public, 
Service Commission of Utah, Public, Service Commission of the State of, South Carolina, 
Tennessee Regulatory, Authority, Aging Forum, Inc., doing, business as National Silver Haired, 
Congress, U.S. Coalition on Aging, College for Living, Council of Silver, Haired Legislatures, 
Missouri, Alliance of Area Agencies on Aging, Missouri Association for the Deaf, Missouri 
Council of the Blind, Presidents' Club for, Telecommunications Justice, Paraquad, Rural 
Advocates for, Independent Living, Services for, Independent Living, Public Utilities, 
Commission of the State of Colorado, Department of Public Utilities of the, Commonwealth 
[**187] of Massachusetts, Oklahoma Corporation Commission, Public Service Commission of 
the, State of Connecticut, Department of, Public Utility Control, New York, Telephone 
Company, New England Telephone, Telegraph Company, Intervenors on Appeal, v., Federal 
Communications, Commission, United States of, America, Respondents, AT, T Corp., 
Competitive Telecommunications Association, MFS, Communications Company, Inc., Airtouch 
Communications, Inc., Nextlink Communications, L.L.C., Sprint Spectrum, L.P., National 
Cable, Television Association, Inc., MCI, Telecommunications Corporation, Sprint Corp., Cox 
Communications, Inc., Vanguard Cellular Systems, Inc., Western Wireless Corporation, 
American Communications Services, Inc., KMC Telecom, Inc., The, Competition Policy 
Institute, Association for Local, Telecommunications Services, Cellular Telecommunications, 
Industry Association, GST Telecom, Inc., ACC Corp., General, Communication, Inc., 
Telecommunications Resellers Association, Consumer Federation of America, Ad, Hoc 
Telecommunications Users, Committee, Information Technology, Industry Council, America's 
Carriers, Telecommunication Association, Jones Intercable, Inc., Telecommunications, Inc., 
[**188] Teleport, Communications Group, Inc., Rural, Telecommunications Group, Allied 
Associated Partners, Geld Information Systems, Pronet, Inc., Winstar Communications, Inc., 
U.S. One Communications Services, Comcast Corporation, Frontier, Corporation, Anaheim, 
California, Public Utilities Department, City of, Long Beach, California, City of, Manassas, 
Virginia, Cable, Wireless, Inc., National Association of, State Utility Consumer Advocates, Time 
Warner Communications, Holdings, Inc., Personal, Communications Industry, Association, 
Excel, Telecommunications, Inc., Paging, Network, Inc., Nextwave Telecom, Inc., Small Cable 
Business, Association, Worldcom, Inc., Metrocall, Inc., Texas Office of Public, Utility Counsel, 
Intervenors on Appeal, Consumers' Utility Counsel Division, Georgia Governor's Office of, 
Consumer Affairs, Honorable John D., Dingell, Honorable W.J. (Billy), Tauzin, Honorable Rick 
Boucher, Honorable Dennis Hastert, Amici on Behalf of Petitioner, Honorable Thomas J. Bliley, 
Jr., Honorable Ernest F. Hollings, Honorable Ted Stevens, Honorable, Daniel K. Inouye, 
Honorable Trent Lott, Honorable Edward J. Markey, Amici on Behalf of Respondent. Virginia 
State Corporation, Commission, [**189] Petitioner, Bell Atlantic Corporation, Bellsouth, 



Corporation, Pacific Telesis Group, SBC Communications, Inc., Maryland, Public Service 
Commission, US West, Inc., US Telephone Association, Arkansas Public Service Commission, 
ALLTEL Telephone Services, Corporation, Ameritech Corporation, Oregon Public Utility 
Commission, North State Telephone Company, Western Alliance, Independent, Telephone, 
Telecommunications, Alliance, Roseville Telephone, Company, Concord Telephone, Company, 
Rock Hill Telephone, Company, Public Utilities, Commission of the State of Hawaii, American 
Public Communications, Council, Inc., ICG Telecom Group, Inc., Minnesota Public Utilities, 
Commission, Southern New England, Telephone Company, The Ad Hoc, Coalition of 
Telecommunications, Manufacturing Companies, Pacific, Telecom, Inc., Minnesota 
Independent, Coalition, Kentucky Public Service, Commission, Kansas Corporation, 
Commission, Public Service, Commission of the State of Wyoming, Rhode Island Public 
Utilities, Commission, Public Service, Commission of Wisconsin, State of Texas, Alabama 
Public, Service Commission, Citizens, Telephone Company of Kecksburg, New Mexico State 
Corporation, Commission, Public Service, [**190] Commission of the State of Montana, GTE 
Service Corporation, Utah, Department of Commerce, Division of, Public Utilities, Public 
Service, Commission of Utah, Public Service, Commission of the State of South, Carolina, 
Tennessee Regulatory, Authority, Aging Forum, Inc., doing, business as National Silver Haired, 
Congress, U.S. Coalition on Aging, College for Living, Council of Silver, Haired Legislatures, 
Missouri, Alliance of Area Agencies on Aging, Missouri Association for the Deaf, Missouri 
Council of the Blind, Presidents' Club for, Telecommunications Justice, Paraquad, Rural 
Advocates for, Independent Living, Services for, Independent Living, Public Utilities, 
Commission of the State of Colorado, Department of Public Utilities of the, Commonwealth of 
Massachusetts, Oklahoma Corporation Commission, Public Service Commission of the, State of 
Connecticut, Department of, Public Utility Control, New York, Telephone Company, New 
England, Telephone, Telegraph Company, Intervenors on Appeal, v., Federal Communications, 
Commission, United States of, America, Respondents, AT, T Corp., Competitive 
Telecommunications Association, MFS, Communications Company, Inc., Airtouch 
Communications, [**191] Inc., Nextlink Communications, L.L.C., Sprint Spectrum, L.P., 
National Cable, Television Association, Inc., MCI, Telecommunications Corporation, Sprint 
Corp., Cox Communications, Inc., Vanguard Cellular Systems, Inc., Western Wireless 
Corporation, American Communications Services, Inc., KMC Telecom, Inc., The, Competition 
Policy Institute, Association for Local, Telecommunications Services, Cellular 
Telecommunications, Industry Association, GST Telecom, Inc., ACC Corp., General, 
Communication, Inc., Telecommunications Resellers Association, Consumer Federation of 
America, Ad, Hoc Telecommunications Users, Committee, Information Technology, Industry 
Council, America's Carriers, Telecommunication Association, Jones Intercable, Inc., 
Telecommunications, Inc., Teleport, Communications Group, Inc., Rural, Telecommunications 
Group, Allied, Associated Partners, Geld Information, Systems, Pronet, Inc., Winstar, 
Communications, Inc., U.S. One, Communications Services, Comcast, Corporation, Frontier 
Corporation, Anaheim, California Public Utilities, Department, City of Long Beach, California, 
City of Manassas, Virginia, Cable, Wireless, Inc., National Association of State Utility 
Consumer Advocates, [**192] Time, Warner Communications Holdings, Inc., Personal 
Communications, Industry Association, Excel, Telecommunications, Inc., Paging, Network, Inc., 
Nextwave Telecom, Inc., Small Cable Business, Association, Worldcom, Inc., Metrocall, Inc., 
Texas Office of Public, Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel 
Division, Georgia Governor's Office of, Consumer Affairs, Honorable John D., Dingell, 



Honorable W.J. (Billy), Tauzin, Honorable Rick Boucher, Honorable Dennis Hastert, Amici on 
Behalf of Petitioner, Honorable Thomas J. Bliley, Jr., Honorable Ernest F. Hollings, Honorable 
Ted Stevens, Honorable, Daniel K. Inouye, Honorable Trent, Lott, Honorable Edward J. Markey, 
Amici on Behalf of Respondent. Georgia Public Service Commission, Petitioner, Bell Atlantic 
Corporation, Bellsouth, Corporation, Pacific Telesis Group, SBC Communications, Inc., 
Maryland, Public Service Commission, US West, Inc., US Telephone Association, Arkansas 
Public Service Commission, ALLTEL Telephone Services, Corporation, Ameritech Corporation, 
Oregon Public Utility Commission, North State Telephone Company, Western Alliance, 
Independent, Telephone, Telecommunications, Alliance, Roseville Telephone, [**193] 
Company, Concord Telephone, Company, Rock Hill Telephone, Company, Public Utilities, 
Commission of the State of Hawaii, American Public Communications, Council, Inc., ICG 
Telecom Group, Inc., Minnesota Public Utilities, Commission, Southern New England, 
Telephone Company, The Ad Hoc, Coalition of Telecommunications, Manufacturing 
Companies, Pacific, Telecom, Inc., Minnesota Independent, Coalition, Kentucky Public Service, 
Commission, Kansas Corporation, Commission, Public Service, Commission of the State of 
Wyoming, Rhode Island Public Utilities, Commission, Public Service, Commission of 
Wisconsin, State of, Texas, Alabama Public Service, Commission, Citizens Telephone, 
Company of Kecksburg, New Mexico, State Corporation Commission, Public, Service 
Commission of the State of, Montana, GTE Service Corporation, Utah Department of 
Commerce, Division of Public Utilities, Public, Service Commission of Utah, Public, Service 
Commission of the State of, South Carolina, Tennessee Regulatory Authority, Aging Forum, 
Inc., doing, business as National Silver Haired, Congress, U.S. Coalition on Aging, College for 
Living, Council of Silver, Haired Legislatures, Missouri, Alliance of Area Agencies [**194] on 
Aging, Missouri Association for the Deaf, Missouri Council of the Blind, Presidents' Club for, 
Telecommunications Justice, Paraquad, Rural Advocates for, Independent Living, Services for, 
Independent Living, Public Utilities, Commission of the State of Colorado, Department of Public 
Utilities of the, Commonwealth of Massachusetts, Oklahoma Corporation Commission, Public 
Service Commission of the, State of Connecticut, Department of, Public Utility Control, New 
York, Telephone Company, New England, Telephone, Telegraph Company, Intervenors on 
Appeal, v., Federal Communications, Commission, United States of, America, Respondents, AT, 
T Corp., Competitive Telecommunications Association, MFS, Communications Company, Inc., 
Airtouch Communications, Inc., Nextlink Communications, L.L.C., Sprint Spectrum, L.P., 
National Cable, Television Association, Inc., MCI, Telecommunications Corporation, Sprint 
Corp., Cox Communications, Inc., Vanguard Cellular Systems, Inc., Western Wireless 
Corporation, American Communications Services, Inc., KMC Telecom, Inc., The, Competition 
Policy Institute, Association for Local, Telecommunications Services, Cellular 
Telecommunications, Industry Association, [**195] GST Telecom, Inc., ACC Corp., General, 
Communication, Inc., Telecommunications Resellers Association, Consumer Federation of 
America, Ad, Hoc Telecommunications Users, Committee, Information Technology, Industry 
Council, America's Carriers, Telecommunication Association, Jones Intercable, Inc., 
Telecommunications, Inc., Teleport, Communications Group, Inc., Rural, Telecommunications 
Group, Allied, Associated Partners, Geld Information, Systems, Pronet, Inc., Winstar, 
Communications, Inc., U.S. One, Communications Services, Comcast, Corporation, Frontier 
Corporation, Anaheim, California Public Utilities, Department, City of Long Beach, California, 
City of Manassas, Virginia, Cable, Wireless, Inc., National Association of State Utility, 
Consumer Advocates, Time Warner, Communications Holdings, Inc., Personal Communications 



Industry, Association, Excel, Telecommunications, Inc., Paging, Network, Inc., Nextwave 
Telecom, Inc., Small Cable Business, Association, Worldcom, Inc., Metrocall, Inc., Texas Office 
of Public, Utility Counsel, Intervenors on Appeal, Consumers' Utility Counsel Division, Georgia 
Governor's Office of, Consumer Affairs, Honorable John D., Dingell, Honorable W.J. (Billy), 
[**196] Tauzin, Honorable Rick Boucher, Honorable Dennis Hastert, Amici on Behalf of 
Petitioner, Honorable Thomas J. Bliley, Jr., Honorable Ernest F. Hollings, Honorable Ted 
Stevens, Honorable, Daniel K. Inouye, Honorable Trent, Lott, Honorable Edward J. Markey, 
Amici on Behalf of Respondent.  
  
 


